SUGvGEZA

CEZA HUKUKU DERGISI

OCAK
SUBAT
MART
NiSAN
MAYIS
HAZIRAN
2014

s
THED

TURK
CEZA HUKUKU
DERNEG
TARAFINDAN
UG AYDA BIR
YAYIMLANIR.



SUC VE CEZA
CRIMEN E POENA

CEZA HUKUKU DERGISI
ISSN: 1308-0474

Sahibi
Tiirk Ceza Hukuku Dernegi iktisadi Isletmesi adina
Av. Hasan Fehmi Demir

Genel Yayin Yonetmeni
Av. Fikret Tlkiz

Sorumlu Midiir
Av. Mehmet Ipek

Yayin Kurulu

Prof. Dr. Duygun Yarsuvat/Prof. Dr. Koksal Bayraktar

Yrd. Dog. Dr. Barts Erman/Yrd. Dog. Dr. Giilsah Kurt

Av. Fikret Ilkiz/Av. Hasan Fehmi Demir/Av. Kazim Yigit Akalin
Av. Tlkan Koyuncu/Av. Burak Candan

Copyright Tiirk Ceza Hukuku Dernegi
e Tirk Ceza Hukuku Dernegi yayinidir
e Uc ayda bir yaymlanir

iletisim Adresi
Turk Ceza Hukuku Dernegi

Harbiye Mah. Macka Cad.
No: 11 D3 Sisli-istanbul

Basim Yeri

Birlik Fotokopi Bask: Ozalit Gida San. Tic. Ltd. Sti.
Nispetiye Mah. Birlik Sokak No: 2

Nevin Arican Plaza 1. Levent/Besiktas/iST.

Tel: (0212) 269 30 00 (Sertifika No. 20179)

Basim Tarihi
Ocak 2018



Icindekiler

ONSOZ \"%

ARAMA VE TARAMA 1

VOLKERRECHTLICHE IMMUNITATEN 7
— SCHRANKEN FUR EINE AHNDUNG
VOLKERRECHTLICHER VERBRECHEN?

FUNKTIONSWEISE UND ZUSTANDIGKEIT 21
DES ISTGH NACH DEM UN-VERTRAG UND
ISTGH-STATUT

THE 'COMFORT SYSTEM' — 35
A CRIME AGAINST HUMANITY
INSANLIGA KARSI BiR SUG-
RAHATLATMA SISTEMI

THE 'COMFORT SYSTEM' — 53
A CRIME AGAINST HUMANITY

THE INTERNATIONAL CRIMINAL COURT — 73
STRUCTURE, FUNCTIONING
AND CHALLENGES

DIE OPFER VOLKERRECHTLICHE 79
VERBRECHEN

THE ROAD TO THE ESTABLISHMENT OF 97
THE INTERNATIONAL RESIDUAL
MECHANISM FOR CRIMINAL TRIBUNALS
FROM COMPLETION
TO CONTINUATION

Prof. Dr. Serap KESKIN KiZIROGLU

Dr. Helmut KREICKER

Dr. Hilde FARTHOFER

Dr. Paul BEHRENS
Ceviren: Bilgehan SAVASCI TEMiZ

Dr. Paul BEHRENS

Dr. Philipp AMBACH

Dr. Stefanie BOCK

Thomas Wayde PITTMAN






SUC VE CEZA 2014 SAYI: 1-2

ONSOZ

“Uluslararasit Cezalandirilabilirlik ve Uluslararasi Ceza Mahkemesi”
konulu uluslararasi sempozyumu 26-28 Eylil 2011 tarihleri arasinda
Istanbul’da Okan Universitesi Akfirat-Tuzla Yerleskesinde
gerceklestirmistik. Bu Sempozyuma tebligleriyle katilan Turk ve
yabanct uzmanlar (akademik unvanlar etkinlik tarihine gore
yazilmustir) ve teblig konulart oturum sirasina gore soyle olmustur:

Ars. Gor. Hiiseyin GUNAL: Hukuk Politika Iliskisi Baglaminda
Uluslararas: Ceza Hukukunda Yetki Sorunu,

Dr. Nandor KNUST: Rechtspluralismus im System des
internationalen Strafrechts (Uluslararast Ceza Hukuku Sistemi
icerisinde Hukuki Cogulculuk) (Max-Planck Institut fir
auslaendisches und internationales Strafrecht, Freiburg-Federal
Almanya),

Prof. Dr. Hamide ZAFER: Ulusal Hukuk Sistemlerinin Roma
Statiist ile Uyumlastirilmas: - Alman Modeli- ve Statintin Turk
Hukukuna Etkileri,

Dr. Philipp AMBACH : Der Internationale Strafgerichtshof:
Grundlagen, derzeitiger Stand und Herausforderungen (Uluslararast
Ceza Mahkemesi, Temeller, Bugiinkii Durum ve Ustesinden Gelmesi
Gereken Beklentiler (ICTY-Yugoslavya Icin Uluslararasi Ceza
Mahkemesi-Hollanda),

Dr. Helmut KREICKER: Volkerrechtliche Immunitaeten
(Uluslararast Dokunulmazliklar (Karlsruhe Federal Savciligi-Federal
Almanya),

Prof. Dr. Faruk TURHAN: Uluslararast Ceza Mahkemesi Savcisinin
Sorusturma Yetkisi ve UCM Oniinde Davanin Acilmast,

Dr. Stefanie BOCK: Die Opfer volkerrechtlichen Verbrechen
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(Uluslararast Hukuk Suclarinin Magduru) (Georg-August- Gottingen
Universitesi Hukuk Fakiiltesi-Federal Almanya),

Dr. Paul BEHRENS: Trostfrauen-Ein Verbrechen gegen die
Menschlichkeit (Cinsel Istismar Konusu Savas Esiri Kadmlar (Comfort
Women)- Insanliga Karst Bir suc),

(Leicester Universitesi Hukuk Fakiiltesi- Ingiltere)

Dr. Thomas Wayde PITTMAN: International Residual Mechanism
for Criminal Tribunals: Origins and Comparative Developments
(Ceza Mahkemeleri Icin Uluslararast Artuk (Residual) Mekanizma:
Kokleri ve Karsilastirmali Gelisim (ICTY-Yugoslavya Icin Uluslararast
Ceza Mahkemesi-Hollanda),

Yrd. Do¢. Dr. Barts ERMAN: U.C.M. Statiisi'ne Gore Uluslararasi
Suclar ,

Yrd. Doc¢. Dr. Murat ONOK : Uluslararast Ceza Mahkemesi
Karsisinda Turkiye’'nin Tutumu ve Durumu,

Dr. Hilde FARTHOFER: Funktionsweise und Zustaendigkeit des
IStGH nach dem UN-Vertrag und IStGH-Statut (B.M. Antlasmast ve
U.C.M. Statiisti'ne Goére U.C.M.’nin Islevsellik Bicimi ve Yetkisi
(Philipps-Universitit Marburg-Federal Almanya),

Ogr. Gor. Aslihan Igdir AKARAS: Giivenlik Konseyinin Uluslararast
Hukuk ve Politikadaki Yetkilerinin Uluslararast Ceza Mahkemesine
Etkisi,

Yrd. Do¢. Dr. Hakan KARAKEHYA: Tamamlayicilik Ilkesi
Baglaminda Uluslararast Ceza Mahkemesinin Devletlerin Egemenlik
Haklarina Muidahalesi,

Prof. Dr. Mustafa Ruhan ERDEM: Roma Statiisti ve Suclularin
Tadesi,
Prof. Dr. Olympia BEKOU: Die Legal Tools Projeckt (Legal Tools

Projesi) (Nottingham Universitesi-Ingiltere).

Sempozyuma katilmis, Federal Almanya, Hollanda, Amerika
Birlesik Devletleri ve Ingiltere’de cesitli kurumlarda calismakta olan
yabanci hukukculardan bazilarinin tebligleri yazili olarak elimizde
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bulunmaktaydi. Bunlardan ancak birisinin tebligi, Tirkceye, o
zamanlar Okan Universitesi Hukuk Fakiiltesinde Ceza ve Ceza
Muhakemesi Hukuku Anabilim Dalinda arastirma gorevlisi olarak
calismakta olan Bilgehan Savasct tarafindan c¢evrilmistir. Diger
yabanci dildeki yazili tebligleri ne yazik ki bugtine kadar Tirkceye
cevirecek ortak bir calisma gerceklestirilememistir. Bu nedenle, hic
olmazsa eldeki yazili tebligleri yayinlamak diistincesinin, benim de
tyesi bulundugum Tiirk Ceza Hukuku Dernegi'nin streli yayiniyla
gerceklestirilmesinden mutluluk duymaktayim.

Bu vesileyle, tizerinden birkag¢ yil gecmis olsa da, epeyce emek
harcanarak gerceklestirilmis Uluslararasi Cezalandirilabilirlik ve
Uluslararasi Ceza Mahkemesi Uluslararast Sempozyumuna destek
saglayan Alman Akademik Degisim Merkezi DAAD ile o zamanki
“Koksal Avukatlik Ortakligi” adina Av. Dr. Mehmet Koksal’a burada
tesekkir edebilmekten de mutluluk duymaktayim.

Uluslararasi Ceza Mahkemesini kuran ve bu mahkemenin
yargilayacagi uluslararasi suclart gosteren Roma Statiisti, 7 Temmuz
1998’de kabul edilmis ve imzaya ac¢ilmis; 1 Temmuz 2002 tarihinde
yurirlige girmistir. 26-28 Eylil 2011 tarihleri arasinda yapilan
Sempozyum, icerigi acisindan, Uluslararasi Ceza Mahkemesinin ve
Roma Statiisiiniin daimi niteligiyle daima glincel kalacaktir.
Dolayistyla, nihayet yayinlanan, her biri, alaninda yetkin hukukcular
tarafindan kaleme alinmis tebliglerin, Uluslararast Ceza Hukuku
alaninda okuyucuya yararli olacagi kanaatindeyim.

Av. Prof. Dr. Serap KESKIN KiZIROGLU
Akfirat-Tuzla/Istanbul
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Arama ve Tarama

Prof.Dr. Serap KESKIN KiZIROGLU"

1- ARAMA, ya suc islendigi stiphesi tizerine adli amacla ya da hentiz
herhangi bir suc islenmeden 6nce bunu 6nlemek amaciyla idari amacla
yapilabilir; ilkine adli arama, ikincisine idari/Onleyici arama denir. Her
ikisinin de anayasal temeli Anayasa’'nin 20. ve 21. maddeleridir. Adli
aramanin yasal temeli oncelikle 5271 sayili Ceza Muhakemesi Kanu-
nu’dur. 2559 sayili Polis Vazife ve Salahiyet Kanunu ise hem adli arama-
nin hem de idari/Onleyici aramanin yasal temelidir.

ADLI ARAMA iSLENDIGINDEN SUPHELENILEN SUCUN DELILINI
YA DA FAILINT BULMAK ICIN YAPILIR. ARANILAN YERDE YA DA Ki-
SIDE BUNLARIN BULUNABILECEGINE DAIR SOMUT VERILERIN BU-
LUNMASI ZORUNLUDUR; RASTGELE ADLI ARAMA YAPILAMAZ. YAR-
GIC KARARIYLA OLUR; GECIKMEDE SAKINCA VARSA CUMHURIYET
SAVCISININ YAZILI EMRI ILE SAVCIYA ULASILAMIYORSA KOLLUK
AMIRININ YAZILI EMRI ILE YAPILABILIR. ANCAK KONUTTA-ISYE-
RINDE VE KAMUYA ACIK OLMAYAN KAPALI ALANDA KOLLUK AMI-
RININ EMRI ILE HIC BIR DURUMDAYAPILAMAZ.

ONLEYICi ARAMA TOPLUM ICINDE KiSILER BAKIMINDAN SO-
MUT TEHLIKENIN ZARARA DONUSMESINI ONLEMEK AMACIYLA YA-
PILIR. Onleyici aramayi diizenleyen 2559 sayili Polis Vazife ve Salahiyet
Kanunu'nun “Onleme Aramasit” baslikli 9.maddesine gore polis, tehli-
kenin veya su¢ islenmesinin 6dnlenmesi amaciyla usuliine gore verilmis
SULH CEZA HAKIMININ KARARI veya bu sebeplere bagl olarak ge-
cikmesinde sakinca bulunan hallerde MULKI AMIRIN (VALININ-KAY-
MAKAMIN) VERECEGI YAZILI EMIRLE; kisilerin tistlerini, araclarini,
ozel kagitlarini ve esyasini arar; alinmasi gereken tedbirleri alir, sug
delillerini koruma altina alarak 5271 sayii Ceza Muhakemesi Kanunu
hiikiimlerine gore gerekli islemleri yapar.

! Okan Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku, Anabilim Dali Ogretim

Uyesi.
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Spor karsilasmasi, miting, konser, festival, toplanti ve gosteri yii-
riylsiinin diizenlendigi veya aniden topluluklarin olustugu hallerde
gecikmesinde sakinca bulunan hal var sayilir.(PVSK.md.9/6)

Adli ve Onleme Aramalari Yonetmeliginin “Onleme Aramast ve
Kapsami1” basligini tastyan 19.maddesine gore de dnleme aramast, ulu-
sal glivenlik ve kamu dizeninin, genel saglik ve genel ahlakin veya
baskalarinin hak ve 6zgtrliklerinin korunmast, sug islenmesinin 6nlen-
mesi, tasinmast veya bulundurulmasi yasak olan her tirlt silah, patlayi-
¢t madde veya esyanin tespiti amaciyla yapilan arama islemidir.

ARAMA TALEP YAZISINDA, ARAMA ICIN MAKUL SEBEPLERIN
OLUSTUGUNUN GEREKCELERIYLE BIRLIKTE GOSTERILMESI GERE-
KiR.

Arama kararinda veya yazili emrinde;

a) Aramanin sebebi,

b) Aramanin konusu ve kapsami,

¢©) Aramanin yapilacagi yer,

¢) Aramanin yapilacagi zaman ve gecerli olacag stire belirtilir.

Onleme aramasinin sonucu, arama karari veya emri veren merci
veya makama bir tutanakla bildirilir.

KONUTTA, YERLESIM YERINDE VE KAMUYA ACIK OLMAYAN IS-
YERLERINDE VE EKLENTILERINDE ONLEME ARAMASI YAPILAMAZ
(PVSK.md.9/5; Arama Yon.md.19/son)

ANCAK POLISE ARAMA YETKISI VEREN BU HUKUMLER YAR-
GIC, SAVCI VE AVUKATLARA UYGULANAMAZ.

YARGICLAR VE SAVCILAR ICIN 2802 SAYILI HAKIMLER SAVCILAR
KANUNUNUN 88.MADDESI, AVUKATLAR ICIN 1136 SAYILI AVUKAT-
LIK KANUNU’NUN 58.MADDESI BUNA ENGELDIR.

AVUKATLAR, SAVCILAR VE YARGICLARIN AGIR CEZAYI GEREK-
TIREN SUC USTU HALI DISINDA USTLERININ ARANMASI KANUNEN
YASAKTIR; DOGAL OLARAK YANLARINDA BULUNAN ESYA DA ARA-
NAMAZ.
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2- TARAMA, ELEKTRONIK GUVENLIK SISTEMLERIYLE YAPI-
LAN GUVENLIK ISLEMIDIR; ELLE YAPILAMAZ. AMACI, TOPLUM
ICINDE VE BAZI KURUMLARA GIRISTE, TEHLIKE ORTAMININ OLUS-
MAMASINI GUVENCEYE ALMAKTIR. TARAMA, ARAMAYA DONUS-
TURULECEK BICIMDE YAPILAMAZ. KISININ BEDENINE DOKUNU-
LAMAZ. KiSI, YARGIC-SAVCI-AVUKAT HARIC, TARAMA SONUCUNDA
ELEKTRONIK GUVENLIK SISTEMi UYARI VERDIGINDE ELLE TARA-
MAYT (KABA ARAMA DA DENMEKTEDIR) KABUL ETMEZSE ICERI Gi-
REMEZ. TARAMA, BU OZELLIGIYLE IDARI BIiR ISLEMDIR; ONLEYICi
ARAMAYA BENZER, ANCAK ONLEYiCi ARAMA, DIGER DEYISLE ON-
LEME ARAMASI DEGILDIR.

TARAMA YETKISINE POLIS VE OZEL GUVENLIK PERSONELI
ASAGIDAKI DURUMLARDA SAHIPTIR:

SOMUT TEHLIKE ORTAMI ZATEN OLUSMUSSA POLIS VAZIFE VE
SALAHIYET KANUNUNA GORE Polis, tehlikenin énlenmesi veya berta-
raf edilmesi amaciyla giivenligini sagladig: bina ve tesislere gelenle-
rin; herhangi bir emir veya karar olmasina bakilmaksizin, Gistiint, araci-
nt ve esyasini teknik cihazlarla, gerektiginde el ile kontrol etmeye
ve aramaya yetkilidir. Bu yerlere girmek isteyenler kimliklerini, sorul-
maksizin ibraz etmek zorundadirlar. Milletlerarast anlasmalar hiiktimleri
saklidir.(PVSK.md.9/7)

ANCAK BU HUKUMDEKI ELLE KONTROL VE ARAMANIN YAR-
GICLAR VE SAVCILAR iCIN UYGULANMASINA, HAKIMLER SAVCILAR
KANUNU'NUN 88.MADDESI, AVUKATLAR ICIN DE AVUKATLIK KA-
NUNUNUN 58. MADDESI ENGELDIR.

FAKAT ELEKTRONIK GUVENLIK SISTEMLERIYLE TARAMAYA EN-
GEL BIR HUKUM YOKTUR; ANCAK BU DURUMDA DA ELEKTRONIK
GUVENLIK SISTEMI (DEDEKTOR, X-RAY, DUYARLI KAPI VS.) UYA-
RI VERECEK OLDUGUNDA YARGIC, SAVCI VE AVUKATIN USTU VE
ESYASININ ELLE TARANMASI VE ARANMASI DA YASAKTIR; OZEL
KISIYE AIT OLMAYAN BIR BINA, YANI KAMU BINASI IiSE ICERI
GIRMELERINE DE ENGEL OLUNAMAZ.

BINANIN GUVENLIGI OZEL GUVENLIK GOREVLILERINCE SAG-

LANIYORSA 5188 SAYILI OZEL GUVENLIK HiZMETLERINE DAIR
KANUNUN, OZEL GUVENLIK GOREVLILERININ YETKILERINI DU-
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ZENLEYEN 7.MADDESINE GORE, Ozel giivenlik gorevlileri, koruma
ve glvenligini sagladiklart alanlara girmek isteyenleri duyarli kapidan
gecirme, bu Kkisilerin Ustlerini dedektorle arama, esyalart X-ray ciha-
zindan veya benzeri glivenlik sistemlerinden gecirme, toplanti, konser,
spor musabakasi, sahne gosterileri ve benzeri etkinlikler ile cenaze ve
dugtin torenlerinde kimlik sorma, duyarli kapidan gecirme, bu kisile-
rin Ustlerini dedektorle arama, esyalart X-ray cihazindan veya benzeri
glvenlik sistemlerinden gecirme, hava meydani, liman, gar, istasyon ve
terminal gibi toplu ulasim tesislerinde kimlik sorma, duyarlt kapidan
gecirme, bu kisilerin Gstlerini dedektorle arama, esyalari X-ray cihazin-
dan veya benzeri giivenlik sistemlerinden gecirmeye yetkilidir.

YANI, OZEL GUVENLIK GOREVLILERININ YALNIZCA ELEKTRO-
NIK GUVENLIK DENETIMI DEMEK OLAN TARAMA YETKISI VARDIR;
HIC BIR DURUMDA ELLE TARAMA YA DA ARAMA YETKISI YOK-
TUR. YARGIC, SAVCI, AVUKAT BAKIMINDAN TARAMADA ISTISNA
YOKTUR. FAKAT TARAMA UYARI VERDIGINDE YARGIC, SAVCI VE
AVUKATIN ELLE KONTROLU DE YASAKTIR; OZEL KISIYE AIT OL-
MAYAN BIR BINA, YANI KAMU BINASI ISE ICERI GIRMELERINE
ENGEL OLUNAMAZ.

BUNUN TEK ISTISNASI CEZA INFAZ KURUMLARINA(CEZA-
EVLERINE) GIRISTE VARDIR. 5275 SAYILI CEZA VE GUVENLIK
TEDBIRLERININ INFAZI HAKKINDA KANUNUN 86.MADDESINE
GORE: Kurum gorevlileri ve dis giivenlik gorevlileri dahil olmak tizere,
sifat ve gorevi ne olursa olsun, ceza infaz kurumlarina girenler duyarlt
kapidan ge¢cmek zorundadir. Bu kisilerin tistleri metal dedektorle aranir;
esyalari x-ray cihazindan veya benzeri glivenlik sistemlerinden gecirilir,
ayrica siphe halinde elle aranir. Bu cihazlarin bulunmadigi yerlerde
arama ve kontrol elle yapilir. Ancak milletvekilleri, miilki amirler,
hakim, Cumhuriyet savcilar: ve bu siniftan sayilanlar, avukatlar,
noterler, ceza infaz kurumlari ve tutukevleri kontrolorleri, izle-
me kurulu baskan ve iiyeleri, uluslararasi sozlesmelerle yetkileri
taninmuis Kisi ve kuruluslarin temsilcileri, ceza infaz kurumu ve
tutukevi koruma birlik komutani ile kurum miudirinin tstleri
agir cezayi gerektiren suciistii hilleri disinda elle aranamaz. Du-
yarli kap1 cihazinin ikazinin siirmesi halinde bu kisiler ancak,
elle aramay1 kabul ettikleri takdirde kuruma girebilirler. Ziyaret
yerleri de ziyaret dncesi ve bitiminde aranir.
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Ceza infaz kurumuna giriste dahi yargic, savci, avukat, milletvekili
ve yukarida kanunda sayilan diger kisiler de taramadan ge¢cmek zo-
runda olup, elektronik gitivenlik sisteminin uyart vermesi halinde elle
aramay1 kabul etmezlerse ceza infaz kurumuna (cezaevine) giremezler.

BUNDAN BASKA HERKES ICIN GENEL BIR ISTISNA 5442 SAYILI
IL IDARESI KANUNU’NUN EK 1.MADDESINDEDIR. BUNA GORE,
sivil hava meydanlari, limanlar ve sinir kapilarinda gorevli mulki idare
amiri genel glivenlik ve kamu diizeni bakimindan gerekli gordigu hal-
lerde, binalari, ucaklari, gemileri ve her tirli deniz ve kara tasitlarini,
giren cikan yolcular ile buralarda gorevli kamu kuruluslart ve 6zel ku-
ruluslar personelinin tstlerini, araclarini ve esyalarini aratabilir.

SONUC OLARAK GEREK ARAMA GEREKSE TARAMA ISLEMI BAKI-
MINDAN KANUNLARDA YARGICLAR, SAVCILAR VE AVUKATLAR AYNI
KURALLARA TABI TUTULMUSLARDIR. BU BAKIMDAN YASALARDA
BIR FARKLILIK YOKTUR. SORUN, AVUKATLAR ALEYHINE HUKUKA
VE KANUNA AYKIRI AYRIMCI UYGULAMADAN KAYNAKLANMAKTA-
DIR. UYGULAMADA DA KANUNLARDAKI AYNI HASSASIYET, OZEL-
LIKLE BICIM YONUNDEN DE GOSTERILMEK ZORUNDADIR. ADALET
VE YARGININ OLMAZSA OLMAZI OLAN AVUKATLAR DA, AVUKATLI-
GIN MESLEK VE ONURUNU ZEDELEYICI BU HAKSIZ UYGULAMAYI
DOGAL OLARAK ONCELIKLE HUKUKUN SAVUNMASI ADINA RED-
DETMEK DURUMUNDADIRLAR.
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Volkerrechtliche Immunititen — Schranken fiir eine
Ahndung volkerrechtlicher Verbrechen?!

DR. HELMUT KREICKER?

I. Einleitung

Im Jahr 2002 hat der Internationale Gerichtshof eine Strafverfolgung
des amtierenden kongolesischen Aufenministers wegen volkerrechtli-
cher Verbrechen durch Belgien fir unzuldssig erklirt und dies damit
begriindet, amtierende AuRenminister gendssen, ebenso wie amtie-
rende Staatsoberhdupter, gegentiber den nationalen Gerichten ande-
rer Staaten Immunitit. Dagegen hat der Internationale Strafgerichtshof
(IStGH) sich nicht daran gehindert gesehen, Haftbefehle gegen den
amtierenden Staatsprisidenten des Sudan, Al Bashir, sowie kurzlich
gegen das libysche Staatsoberhaupt Gaddafi zu erlassen. Der IStGH hat
betont, diesen Haftbefehlen stehe keine Immunitit entgegen.

Was die Strafverfolgung von einfachen staatlichen Funktionstrigern
anbelangt, etwa von Soldaten oder Regierungsbeamten, besteht Einig-
keit dariiber, dass diese Personen sich —anders als Staatsoberhiupter —
gegenliber nationalen Gerichten nicht auf Immunitit berufen kénnen,
wenn es um den Vorwurf einer Volkerstraftat geht.

Dieser Befund zeigt zweierlei: Zum einen muss man, wenn es um
die Frage geht, inwieweit volkerrechtliche Immunititen einer Strafver-
folgung wegen volkerrechtlicher Verbrechen Schranken setzen, zwis-
chen nationalen Strafverfolgungen einerseits und Strafverfolgungen
durch den IStGH andererseits unterscheiden. Zum anderen muss man
zwischen verschiedenen Personengruppen, genauer: zwischen versc-
hiedenen Arten von Immunititen, differenzieren.

! Okan Universitesi Hukuk Fakiiltesi ve Istanbul Barosu'nca 26-28 Eyliil 2011 tarihleri arasinda
birlikte yapilan, Prof.Dr. Serap Keskin Kiziroglu tarafindan organize edilen “Uluslararast Cezalan-
dirilabilirlik ve Uluslararasi Ceza Mahkemesi Sempozyumu”nda 27 Eylul 2011 tarihinde sunulmus
tebligdir.

Richter am Landgericht, zurzeit titig bei der Generalbundesanwaltschaft in Karlsruhe, Deutsch-
land (27.09.2011)
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Ich moéchte im Folgenden einen Uberblick tiber die wichtigsten vol-
kerrechtlichen Immunititen geben und aufzeigen, inwieweit diese eine
Strafverfolgung wegen volkerrechtlicher Verbrechen verbieten, wobei
ich jeweils zwischen einerseits nationalen Strafverfolgungen und ande-
rerseits Strafverfolgungen durch den IStGH unterscheiden werde.
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II. Differenzierung zwischen Immunititen ratione personae
und Immunititen ratione materiae

Vorab aber will ich auf die grundlegende Unterscheidung zwischen
zwei Arten von Immunititen

hinweisen, und zwar den Immunititen ratione personae sowie den
Immunititen ratione materiae.

Die Immunitdten ratione personae beziehen sich auf bestimmte
Personen und befreien diese wegen ihres besonderen Status, etwa
als Staatsoberhaupt oder Diplomat, grundsitzlich umfassend von der
Strafgerichtsbarkeit anderer Staaten. Wer Immunitit ratione personae
genieRt, kann — solange diese Immunitidt besteht — tiberhaupt nicht
strafrechtlich zur Verantwortung gezogen werden, also weder wegen
Taten, die in Ausiibung des Dienstes begangen wurden, noch wegen
Taten, die als Privatperson veriibt wurden. Unerheblich ist auch, wann
die Taten begangen wurden. Dagegen beziehen sich die Immunitcten
ratione materiae nicht auf eine bestimmte Person, sondern auf bes-
timmte Diensthandlungen. Personen, die Immunitit ratione materiae
genieflen, sind nur dann vor einer Strafverfolgung geschiitzt, wenn die
Tat, um die es geht, eine Diensthandlung fiir ihren Staat war. Wegen
Straftaten, die sie als Privatperson vertbt haben, konnen diese Perso-
nen also zur Verantwortung gezogen werden. Ganz wichtig ist, dass
die Bezeichnungen ,Immunitit ratione personae“ und ,Immunitit rati-
one materiae“ nur Sammelbezeichnungen fir verschiedene Immuniti-
ten sind, und zwar zum einen flr statushezogene Immunititen, zum
anderen fiir handlungsbezogene Immunititen. Es gibt also nicht die
Immunitit ratione materiae. Wenn man sich die Frage stellt, inwieweit
volkerrechtliche Immunititen einer Strafverfolgung wegen volkerrecht-
licher Verbrechen entgegenstehen, ist deshalb stets auf die einzelne
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jeweils in Betracht kommende konkrete Immunitdt zu blicken. Leider
wird in der wissenschaftlichen Diskussion dieser Aspekt hiufig tiberse-
hen, was leicht zu falschen Beurteilungen fiihrt.

III. Die Immunititen ratione personae

1. Die Immunitit amtierender Staatsoberhiupter und
Regierungsmitglieder

Seit jeher ist geltendes Volkergewohnheitsrecht, dass amtierende
Staatsoberhdupter Immunitit ratione personae genieflen. Sie sind der
Strafgerichtsbarkeit anderer Staaten in vollem Umfang entzogen. Kein
Staat darf ein Strafverfahren gegen das amtierende Staatsoberhaupt ei-
nes anderen Staates durchfithren, unabhingig davon, was der Person
zur Last gelegt wird. Nach wie vor nicht vollstindig geklirt ist dagegen
die Frage, ob diese Immunitit neben Staatsoberhiuptern auch ande-
ren besonders hochrangigen Staatsvertretern zukommt. Der IGH hat in
dem von mir eingangs erwihnten Verfahren betont, dass auch amtie-
rende Auflenminister der Strafgerichtsbarkeit anderer Staaten entzogen
sind. Wenn dem so ist, dann kann die Rechtsstellung von Regierungs-
chefs nicht anders sein. Auf jeden Fall genieen damit Staatsoberhdup-
ter, Regierungschefs und Aufenminister umfassende Immunitit ratione
personae. Ob auch andere Fachminister, etwa Verteidigungsminister,
durch umfassende Immunitit geschiitzt sind, ist noch nicht vollstin3
dig geklirt. Allerdings hat ein englisches Gericht einem israelischen
Verteidigungsminister vor einigen Jahren Immunitit ratione personae
zuerkannt. Fur die uns hier interessierende Frage, ob die Immunitit
auch bei volkerrechtlichen Verbrechen gilt, muss man unterscheiden
zwischen nationalen Strafverfolgungen durch einzelne Staaten und
Strafverfolgungen durch den IStGH.

a) Unzulissigkeit einer Strafverfolgung wegen
vOlkerrechtlicher Verbrechen durch einzelne Staaten

Einzelne Staaten sind selbst dann an einer Strafverfolgung von am-
tierenden Staatsoberhduptern,

Regierungschefs und AufRenministern gehindert, wenn es um den
Vorwurf einer Volkerstraftat gilt. Dies hat der IGH in seiner Entsche-
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idung von 2002 unmissverstindlich klargestellt. Allerdings gilt diese
Immunitit nur so lange, wie die betreffende Person in Amt und Wiir-
den ist. Ich werde an anderer Stelle noch darauf zu sprechen kommen,
dass ehemalige Staatsoberhdupter, Regierungschefs und AuRenminister
nicht mehr durch eine Immunitit vor einer Strafverfolgung wegen vol-
kerrechtlicher Verbrechen geschiitzt sind.

b) Zulassigkeit 1einer Strafverfolgung wegen
vOlkerrechtlicher Verbrechen durch den IStGH

Anders ist die Rechtslage bei Strafverfolgungen durch den IStGH.
Dieser darf auch Strafverfahren

gegen amtierende Staatsoberhidupter, Regierungschefs und AuBen-
minister durchfiihren. Deshalb ist in immunititsrechtlicher Hinsicht an
den von mir eingangs erwihnten Haftbefehlen gegen den amtierenden
Staatsprisidenten des Sudan A/ Bashir sowie gegen das libysche Sta-
atsoberhaupt Gaddafi nichts auszusetzen. Man konnte es sich leicht
machen und zur Begriindung der Irrelevanz dieser Immunitit fir den
IStGH einfach auf Artikel 27 IStGH-Statut verweisen. Art. 27 IStGH-Sta-
tut legt fest, dass Immunititen fir den IStGH ohne Bedeutung sind.
Doch ist Folgendes zu bedenken: Der IStGH ist kein UN-Organ, er ist
vielmehr eine internationale Organisation, die von den Vertragsstaaten
durch einen volkerrechtlichen Vertrag gegriindet wurde und von den
—mittlerweile 118 — Vertragsstaaten getragen wird. Drittstaaten, also Sta-
aten, die das Romische Statut nicht ratifiziert haben, konnen durch die-
ses und damit auch durch Art. 27 IStGH-Statut nicht gebunden werden
(Art. 34 WVRK). Dies bedeutet, dass Art. 27 IStGHStatut unproblematis-
ch nur im Verhiltnis zu den Vertragsstaaten des Romischen Statuts gilt;
diese habe durch die Ratifikation des Statuts und damit auch des Art.
27 auf alle ihren Funktionstrigern zukommenden Immunititen verzi-
chtet. Soweit es dagegen um die Immunititen von Staatsoberhduptern,
Regierungschefs und Auenministern von Drittstaaten geht, reicht der
Hinweis auf Art. 27 IStGH-Statut nicht aus; diesen gegentiber gilt Art.
27 IStGH-Statut nicht.

4

Allerdings bedeutet dieses Zwischenergebnis nicht, dass Staatso-
berhidupter, Regierungschefs und Auenminister von Drittstaaten auch
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gegenliiber dem IStGH Immunitit genieen. Lediglich die juristische
Argumentation ist etwas komplexer. Wenn, wie in den Fillen A/ Bas-
hir und Gaddafi, der UN-Sicherheitsrat den IStGH nach Art. 13 lit. b)
IStGH-Statut ermichtigt, Strafverfolgungen durchzufiihren, dann erk-
lirt der UN-Sicherheitsrat damit auch, dass eine Strafverfolgung nicht
an Immunititen scheitern soll; diese werden implizit fir unbeachtlich
erklirt. An eine solche Unwirksamkeitserklirung sind die betroffenen
Staaten nach Art. 25 UN-Charta gebunden. Schon aus diesem Grunde
sind die Haftbefehle des IStGH gegen Al Bashir und Gaddafi volker-
rechtskonform, obwohl weder der Sudan noch Libyen Vertragsstaaten
des Romischen Statuts sind und diesen Staaten gegentiber Art. 27 ISt-
GH-Statut keinen Immunititsausschluss bewirken kann. Im Ubrigen
darf man nach meinem Daftirhalten mittlerweile davon ausgehen, dass
sich in den letzten Jahren ein (neuer) Rechtssatz des Volkergewoh-
nheitsrechts dahingehend herausgebildet hat, dass die Immunititen
amtierender Staatsoberhdupter, Regierungschefs und Aufenminister
gegentiiber internationalen Strafgerichtshofen wie dem IStGH generell
nicht gelten. Man kann nidmlich auf eine mittlerweile beachtliche Sta-
atenpraxis verweisen, die deutlich macht, dass die Staaten eine solche
Immunititsausnahme gegentiber internationalen Strafgerichtshofen fiir
geltendes Recht halten. Ich will insofern nur auf die Anklage gegen den
damaligen jugoslawischen Staatsprisidenten Miloseci vor dem ICTY,
die Anklage gegen Tylorvor dem Sondertribunal fiir Sierra Leone sowie
auf die Haftbefehlsentscheidungen des IStGH in den Verfahren gegen
Al Bashir und Gaddalfi verweisen, gegen die kein Protest seitens der
Staaten erhoben worden ist. Im Ubrigen ist auch der IGH in seiner
Haftbefehlsentscheidung von 2002 von einer solchen volkergewohnhe-
itsrechtlichen Immunititsausnahme ausgegangen.

Als Zwischenfazit lisst sich damit festhalten: Wihrend eine Straf-
verfolgung von amtierenden Staatsoberhduptern, Regierungschefs und
AuRenministern durch andere Staaten wegen deren Immunitiit ratione
personae selbst bei volkerrechtlichen Verbrechen unzulissig ist, gilt fiir
Strafverfolgungen von amtierenden Staatsoberhduptern, Regierungsc-
hefs und AuBenministern durch den IStGH eine generelle Immunitit-
sausnahme.

11
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2. Die Immunitit von Diplomaten

Immunitit ratione personae genieflen — von einigen Sonderfillen
abgesehen — auch amtierende Diplomaten und deren Familienangeho-
rige nach dem Wiener Ubereinkommen tiber diplomatische Beziehun-
gen (WUD). Diese diirfen im Empfangsstaat keiner Strafverfolgung un-
terworfen werden. Diese Immunitit erfihrt auch bei volkerrechtlichen
Verbrechen keine Ausnahme. Denn weder findet sich im WUD eine de-
rartige Immunititsausnahme noch gibt es irgendwelche Staatenpraxis,
die fur eine Ausnahme von der Immunitit bei volkerrechtlichen Verbre-
chen ins Feld gefiihrt werden konnte. Dies bedeutet, dass Diplomaten
und ihre Familienangehorigen vom Empfangsstaat selbst dann nicht

strafrechtlich verfolgt werden diirfen, wenn ihnen eine Volkerstraftat
zur Last gelegt wird.

5

Anders sieht die Situation allerdings wiederum in Bezug auf den
IStGH aus. Diesem gegenuber gilt die Immunitit ratione personae der
Diplomaten nicht. Allerdings reicht es auch insofern nicht, einfach auf
Art. 27 IStGH-Statut zu verweisen. Wie ich vorhin schon erwihnt habe,
konnen nur die Vertragsstaaten des Romischen Statuts durch Art. 27 ISt-
GH-Statut gebunden werden. Nur die Diplomaten aus den 118 Vertra-
gsstaaten des Statuts haben deshalb aufgrund von Art. 27 IStGH-Statut
keinen Immunititsschutz gegentiber dem IStGH.

Zwar kommt im Ergebnis auch den Diplomaten aus Drittstaaten ge-
genliber dem IStGH keine Immunitit zu, doch ist die rechtliche Argu-
mentation, die zu diesem Ergebnis fihrt, kompliziert: Ausgangspunkt ist
die Uberlegung, dass die diplomatischen Immunititen nur gegeniiber
dem jeweiligen Empfangsstaat gelten. Alle anderen Staaten sind durch
sie nicht gebunden. Da der IStGH seine Strafverfolgungskompetenz auf
die an ihn Gibertragenen Strafverfolgungskompetenzen der Vertragssta-
aten stltzt und fir volkerrechtliche Verbrechen das Weltrechtsprinzip
gilt, also alle Staaten zu einer Strafverfolgung befugt sind, kann der
IStGH seine Befugnis zur Strafverfolgung von Diplomaten aus Dritts-
taaten zwar nicht aus der Verfolgungskompetenz des Empfangsstaates
ableiten, weil dieser aufgrund der Immunitit keine Strafverfolgung bet-
reiben darf, wohl aber aus der Strafverfolgungskompetenz aller tibrigen
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Vertragsstaaten des Romischen Statuts. Als weiteres Zwischenfazit 1asst
sich damit festhalten: Wihrend eine Strafverfolgung von amtierenden
Diplomaten und deren Familienangehorigen durch den jeweiligen Em-
pfangsstaat wegen deren Immunitit ratione personae selbst bei volker-
rechtlichen Verbrechen unzulissig ist, sind andere Staaten (Drittstaaten)
sowie der IStGH an einer Strafverfolgung nicht durch die diplomatisc-
he Immunitit gehindert. Neben Staatsoberhduptern, Regierungschefs,
Auflenministern und Diplomaten geniefden nur noch ganz wenige an-
dere Personengruppen Immunitit ratione personae, insbesondere die
Leiter internationaler Organisationen. Schon aus Zeitgriinden will ich
auf diese Personengruppen aber nicht weiter eingehen, sondern mich
nun den Immunititen ratione materiae zuwenden.

IV. Die Immunitaten ratione materiae
1. Die Staatenimmunitat

Die grundlegende Immunitit schlechthin ist die Staatenimmunitit,
fur die im Deutschen verschiedene Begriffe gebraucht werden, etwa
Jfunktionelle Immunitit®,  Immunitit der Hoheitstriger® sowie ,Act of
State Doktrin“. Die Staatenimmunitit ist Ausfluss des Prinzips der sou-
verdnen Gleichheit der Staaten (Art. 2 Nr. 1 UN-Charta). Weil alle Sta-
aten volkerrechtlich gleichrangig sind, darf kein Staat einen anderen
Staat seiner Gerichtsbarkeit unterwerfen. In erster Linie hat die Staate-
nimmunitdt Relevanz bei zivilrechtlichen Klagen. Grundsitzlich kann
ein Staat nicht vor Gerichten eines anderen Staates verklagt werden,
etwa auf Schadensersatz, wobei allerdings seit geraumer Zeit anerkannt
ist, dass die Staatenimmunitit nur noch fiir hoheitlich-staatliches Han-
deln gilt (acta iure imperii),

6

nicht aber, wenn ein Staat im Gerichtsstaat wie eine Privatperson
auftritt, etwa Einkiufe titigt (acta iure gestionis). Die Staatenimmunitit
gilt aber nicht nur fir das Zivilrecht, sondern auch fir das Strafrecht.
Sie verbietet es den Staaten, Funktionstriger anderer Staaten vor ihren
Gerichten fur Handlungen strafrechtlich zur Verantwortung zu ziehen,
die diese Personen als Hoheitsakte flir ihren Staat vorgenommen ha-
ben. Denn indirekt siffe man auch dann iber einen fremden Staat zu

13
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Gericht und wiirde gegen den Grundsatz der souverinen Gleichheit
verstofen, wenn man Personen, die fliir einen anderen Staat gehan-
delt haben, hierfiir verurteilen wiirde. Der ICTY hat die strafrechtliche
Bedeutung der Staatenimmunitit in einer Entscheidung von 1997 wie
folgt beschrieben:

,State officials acting in their official capacity [...] are mere instru-
ments of a State and their official action can only be attributed to the
State. They cannot be the subject of sanctions or penalties for conduct
that is not private but undertaken on behalf of a State. [...] they enjoy
so-called ‘functional immunity’. This is a well established rule of cus-
tomary international law [...] and is based on the sovereign equality of
States (par in parem non habet imperium).”

Nun werden volkerrechtliche Verbrechen in aller Regel und typis-
cherweise von staatlichen Funktionstrigern, etwa Soldaten, fir ihren
Staat vorgenommen. Damit liefe das Volkerstrafrecht praktisch leer,
wenn die Staatenimmunitit auch bei volkerrechtlichen Verbrechen gil-
te. Insofern Uberrascht es nicht, dass seit den Nirnberger Prozessen
anerkannt ist, dass die Staatenimmunitit bei volkerrechtlichen Verb-
rechen nicht gilt; sie erfihrt insofern eine volkergewohnheitsrechtlich
anerkannte Ausnahme. Ich mochte erneut aus der Entscheidung des
ICTY aus dem Jahr 1997 zitieren. Der ICTY hat dort ausgefiihrt:

,l...] exceptions arise from the norms of international criminal law
prohibiting war crimes, crimes against humanity and genocide. Under
these norms, those responsible for such crimes cannot invoke

immunity from national or international jurisdiction even if they per-
petrated such crimes while acting

in their official capacity.”

Dies bedeutet: Die Staatenimmunitit gilt generell bei volkerrechtlic-
hen Verbrechen nicht. Weder nationale Gerichte noch der IStGH sind
aufgrund der Staatenimmunitit an einer Strafverfolgung wegen volker-
rechtlicher Verbrechen gehindert. Wichtig ist diese Erkenntnis insbe-
sondere fur eine Strafverfolgung von Soldaten anderer Staaten wegen
volkerrechtlicher Verbrechen: Da Soldaten, von Vertrigen wie dem
NATO-Truppenstatut einmal abgesehen, keine besondere Immunitit,



Volkerrechtliche Immunititen - Schranken fiir eine Ahndung volkerrechtlicher Verbrechen? SUC VE CEZA 2014 SAYI: 1-2

sondern ,nur® die Staatenimmunitit genieen, konnen sie wegen vol-
kerrechtlicher Verbrechen in aller Regel

von Drittstaaten sowie dem IStGH verfolgt werden, ohne dass im-
munititsrechtliche Aspekte dem entgegenstiinden.

-

2. Die Immunitit ratione materiae ehemaliger Staatsober-
hiupter und Regierungsmitglieder

Ich habe bereits erwihnt, dass amtierende Staatsoberhdupter, Re-
gierungschefs und Aufenminister gegentiber der Strafgerichtsbarkeit
einzelner Staaten umfassende Immunitit ratione personae geniefien
und damit von einzelnen Staaten nicht einmal wegen volkerrechtlicher
Verbrechen verfolgt werden diirfen. Diese Immunitit ratione perso-
nae gilt aber nur solange, wie die betreffenden Personen im Amt sind.
Sie erlischt mit der Beendigung der Funktion. Allerdings wird immer
wieder darauf hingewiesen, dass ehemalige Staatsoberhdupter und Re-
gierungsmitglieder weiterhin Immunitit fur ihre fritheren Diensthand-
lungen genieRen. Wegen Handlungen, die sie wihrend ihrer Amtszeit
im Dienst und als Staatshandlungen vorgenommen haben, kdbnnen sie
zeitlich unbegrenzt auch nach dem Verlust ihres Amtes von anderen
Staaten nicht zur Verantwortung gezogen werden. Diese Feststellungen
sind grundsitzlich richtig. Ehemaligen Staatsoberhiduptern und Regie-
rungsmitgliedern kommt zwar nicht mehr Immunitit ratione personae,
wohl aber Immunitit ratione materiae, also Immunitit fiir ihre fritheren
Diensthandlungen zu. Wenn man diesen Satz jetzt so stehen liefie, so
bedeutete dies, dass ehemalige Staatsoberhdupter und Regierungsmitg-
lieder zeitlich unbegrenzt auch fir volkerrechtliche Verbrechen Immu-
nitit genossen, die sich in ihrem Amt begangen haben. Dies wird — ich
meine zu Recht — tiberwiegend fir duRerst unbefriedigend gehalten.
Deshalb wird in der Literatur zum Teil die These vertreten, volkerre-
chtliche Verbrechen miissten — in immunititsrechtlicher Hinsicht — als
Privathandlungen angesehen werden, womit sie verfolgt werden kon-
nten, weil die Immunitit ratione materiae Privathandlungen nicht er-
fasst. Diese Auffassung vermag allerdings meiner Meinung nach nicht
zu tberzeugen. Denn das besondere Unrecht von Volkerstraftaten liegt
in der Regel gerade darin, dass sie von einem Staat verantwortet wer-
den. Sie zu Privathandlungen zu erkliren, hiefe, das Unrecht

15
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in nicht akzeptabler Weise zu relativieren und die Realitit zu ver-
kennen. Diese Argumentation ist aber auch deshalb zurtickzuweisen,
weil sie gar nicht erforderlich ist, um das allgemein fiir wiinschenswert
erachtete Ergebnis einer Verfolgbarkeit volkerrechtlicher Verbrechen zu
erreichen. Insofern ist Folgendes zu bedenken:

Als Grund dafiir, warum ehemaligen Staatsoberhduptern und Re-
gierungsmitgliedern Immunitit ratione materiae zukommt, wird stets
angefiihrt, dass verhindert werden soll, dass ein Staat durch eine Straf-
verfolgung eines ehemaligen Staatsoberhauptes oder Regierungsmitg-
liedes wegen fritherer Diensthandlungen letztlich Staatshandeln eines
anderen Staates durch seine eigenen Gerichte tberpriift und damit un-
ter Verstofd gegen den Grundsatz der Gleichheit der Staaten tiber einen
anderen Staat zu Gericht sitzt. Dies ist aber genau der Rechtsgrund der
Staatenimmunitit! Damit zeigt sich, dass die Immunitit ratione mate-
riae ehemaliger Staatsoberhdupter und Regierungsmitglieder gar kei-
ne eigenstindige Immunitit ist, sondern lediglich ein Anwendungsfall
der Staatenimmunitiit. Die Staatenimmunitit aber gilt — wie ich bereits
erwidhnt habe — bei volkerrechtlichen Verbrechen nicht.

8

Ein weiteres Zwischenfazit lautet damit: Ehemalige Staatsoberhidup-
ter und Regierungsmitglieder geniefen ,nur noch® Staatenimmunitit,
weshalb sie wegen volkerrechtlicher Verbrechen, und zwar auch sol-
cher, die sie wihrend ihrer Amtszeit vertibt haben, sowohl von Geri-
chten anderer Staaten als auch vom IStGH ohne Einschrinkung durch
eine Immunitit verfolgt werden konnen. Kurz gesagt: Pinochet genoss
keine Immunitat!

3. Die Immunitit ratione materiae von Mitgliedern diploma-
tischer und konsularischer Vertretungen sowie von Be-
diensteten internationaler Organisationen

Immunitiit ratione materiae kommt nach dem Wiener Ubereinkom-
men Uber diplomatische Beziehungen (WUD) und dem Wiener Ube-
reinkommen tiiber konsularische Beziehungen (WUK) auch Konsuln,
nachrangigen Mitarbeitern von Botschaften und Konsulaten sowie ehe-
maligen Diplomaten zu. All diese Personen kbnnen vom Empfangsstaat
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wegen Taten, die sie in Auslibung ihres Dienstes begangen haben,
nicht strafrechtlich zur Verantwortung gezogen werden, wohl aber fir
Taten, die sie als Privatpersonen verlibt haben. Das Gleiche gilt nach
den einschligigen volkerrechtlichen Vertrigen fiir Bedienstete von in-
ternationalen Organisationen.

In der Literatur wird nun behauptet, Konsularbeamte, nachrangige
Mitarbeiter von Botschaften und Konsulaten, ehemalige Diplomaten
sowie Bedienstete internationaler Organisationen konnten ohne Wei-
teres wegen Volkerstraftaten auch von Drittstaaten zur Verantwortung
gezogen werden. Denn sie gendssen ,nur“ Immunitit ratione materiae,
und diese gelte, wie die Diskussion zur Staatenimmunitit zeige, bei
Volkerstraftaten nicht.

Diese Argumentation ist jedoch schon im Ansatz unzutreffend. Denn
der Begriff Immunitit ratione materiae ist — wie ich eingangs bereits sa-
gte — nicht mehr als eine Sammelbezeichnung fiir verschiedene Immu-
nitidten, die nicht mehr vereint, als dass sie auf bestimmte Handlungen
und nicht auf den Status einer Person bezogen sind. Es ist daher falsch,
aus der Bezeichnung einer Immunitit als Immunitit ratione materiae
den Schluss zu ziehen, dass sie — ebenso wie die Staatenimmunitit —
bei volkerrechtlichen Verbrechen nicht gilt. Die Unterschiede beispiel-
sweise zwischen den Immunititen ratione materiae nach dem WUD
und WUK einerseits und der Staatenimmunitit andererseits sind

mannigfaltig, so dass sich undifferenzierte Parallelsetzungen verbie-
ten. Zwei bedeutende Unterschiede seien genannt: Die Staatenimmu-
nitdt gilt gegentiber allen anderen Staaten, also erga omnes, wihrend
die Immunititen nach dem WUD und WUK nur gegeniiber dem jewe-
iligen Empfangsstaat gelten. Die Staatenimmunitit gilt nur bei hoheitli-
chdienstlichen Handlungen (acta iure imperii), wihrend die Immuniti-
ten ratione materiae nach dem WUD und WUK tiberwiegend fiir alle
Diensthandlungen gelten, also auch fir solche privatrechtlicher Natur.

Dies bedeutet, dass die uns hier interessierende Frage, ob die Immu-
nitdten ratione materiae fir Mitglieder diplomatischer und konsularisc-
her Vertretungen sowie fiir Bedienstete internationaler Organisationen
bei volkerrechtlichen Verbrechen gelten oder nicht, isoliert anhand der
einschligigen Vertrige, insbesondere als anhand des WUD und WUK
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9

zu beantworten ist. Eine Analyse dieser Vertrige und der Staatenp-
raxis zeigt, dass diese Immunititen gerade keine Ausnahme bei volker-
rechtlichen Verbrechen erfahren. Gleichwohl aber werden sie in der
Praxis nur in wenigen Fillen einer Strafverfolgung entgegenstehen. In-
sofern ist nimlich wiederum zu bedenken, dass die Immunititen des
WUD und WUK nur den jeweiligen Empfangsstaat verpflichten, nicht
jedoch alle anderen Staaten und damit auch nicht den IStGH. Die Im-
munititen fir Bedienstete internationaler Organisationen gelten allein
gegeniiber den anderen Vertragsstaaten der betreffenden

Organisation, so dass auch sie — bis auf eine Ausnahme, zu der ich
sogleich komme — fiir den IStGH irrelevant sind, weil dieser seine Straf-
verfolgungskompetenz in einem solchen Fall aus der an ihn delegierten
Verfolgungskompetenz derjenigen Vertragsstaaten des Romischen Sta-
tuts schopfen kann, die der betreffenden internationalen Organisation
nicht angehoren. Etwas anderes gilt nur fir Bedienstete der Vereinten
Nationen. Alle Vertragsstaaten des Romischen Statuts sind auch Mitg-
lieder der Vereinten Nationen. Sie sind damit an die Immunitit ratione
materiae der Bediensteten der Vereinten Nationen gebunden. Da die
Verfolgungskompetenz des IStGH sich aus den Verfolgungskompeten-
zen seiner Vertragsstaaten ableitet, darf mithin auch der IStGH kein
Strafverfahren gegen Bedienstete der Vereinten Nationen fiihren, so-
lange nicht die Vereinten Nationen einen Immunititsverzicht erklirt
haben. Im Hinblick auf die Bediensteten der Vereinten Nationen ist Art.
27 IStGH-Statut damit nicht anwendbar. Praktische Bedeutung kann
dies insbesondere fiir UN-Blauhelmsoldaten haben. Diese gelten als
Bedienstete der UN, so dass sie nur mit Genehmigung des UN-General-
sekretidrs vom IStGH verfolgt werden konnten. Diese Rechtslage wird
im Ubrigen im Relationship Agreement zwischen dem IStGH und den
Vereinten Nationen ausdriicklich anerkannt.

V. Resiimee

Die Frage, inwieweit volkerrechtliche Immunititen einer Strafverfol-
gung wegen volkerrechtlicher Verbrechen Schranken setzen, kann ni-
cht einheitlich beantwortet werden. Bis auf die Immunitit fir Bediens-
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tete der Vereinten Nationen sind Immunititen fiir den IStGH generell
irrelevant. Anders sieht es in Bezug auf nationale Strafverfolgungen
durch einzelne Staaten aus. Zwar gilt die Staatenimmunitit bei volker-
rechtlichen Verbrechen nicht, so dass einzelne Staaten auch ehemali-
ge Staatsoberhdupter und Regierungsmitglieder anderer Staaten wegen
Volkerstraftaten verfolgen dirfen. Die Immunititen ratione personae,
insbesondere die Immunitit amtierender Staatsoberhdupter und Regie-
rungsmitglieder, sowie die Uibrigen Immunititen ratione materiae ver-
bieten es den Staaten dagegen selbst dann, strafrechtliche Manahmen
zu ergreifen, wenn es um volkerrechtliche Verbrechen geht. Fiir eine
ausfiihrlichere Darstellung der Relevanz volkerrechtlicher Immunitidten
bei Strafverfahren wegen volkerrechtlicher Verbrechen siche:

Helmut Kreicker: Immunitdt und IStGH. Zur Bedeutung vélkerrecht-
licher Exemtionen fiir den Internationalen Strafgerichtshof. ZIS 20009,
S. 350-367

Online: http://www.zis-online.com/dat/artikel/2009_7_3306.pdf
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Funktionsweise und Zustindigkeit des IStGH nach dem
UN-Vertrag und IStGH-Statut’

DR. HILDE FARTHOFER

L. Einleitung

Das Erfordernis der Einrichtung eines stindigen internationalen
Strafgerichts wurde bereits nach denen als Siegerjustiz kritisierten Pro-
zessen in Nirnberg? und Tokio® erkannt, die Idee konnte sich aber
zundchst in der Staatengemeinschaft nicht durchsetzen. Art. 13 (1) (a)
UN-Charta verpflichtet die Mitgliedstaaten, Forschung hinsichtlich des
Volkerrechts zu betreiben und in der Folge dessen Kodifizierung voran-
zubringen. Als Reaktion wurde am 21 November 1947 die Internatio-
nal Law Commission (ILC) von der Generalversammlung eingerichtet.’
1954 gab der ILC seinen ersten Entwurf fir die gesetzliche Ahndung
von Verbrechen gegen den Frieden und die Sicherheit der Menschheit
heraus,” der zweite folgte erst 37 Jahre spiter.® Der endgtiltige Dur-
chbruch konnte aber erst 1998 erzielt werden, durch die Annahme der
UN-Konvention uber die Einrichtung eines stindigen internationalen
Strafgerichtshofes in Rom.

Okan Universitesi Hukuk Fakiiltesi ve Istanbul Barosu'nca 26-28 Eyliil 2011 tarihleri arasinda
birlikte yapilan, Prof.Dr. Serap Keskin Kiziroglu tarafindan organize edilen “Uluslararast Cezalan-
dirilabilirlik ve Uluslararasi Ceza Mahkemesi Sempozyumu”nda 28 Eylul 2011 tarihinde sunulmus
tebligdir

Die rechtliche Grundlage des Internationalen Militir Tribunal von Niirnberg (IMT) ist das Lon-
doner Statut vom 8. August 1945, dem Abkommen zwischen den drei Siegermichten, der USA,
Grogbritannien und der Sowjetunion, und Frankreich. Das Statut sieht drei Kategorien von
Verbrechen vor: Kriegsverbrechen, Verbrechen gegen den Frieden und Verbrechen gegen die
Menschlichkeit. Die UN-General Versammlung bestitigte die aus dem Londoner Statut und den
Hauptkriegsverbrecherprozessen resultierenden Niirnberger Prinzipien 1946 in einer Resolution.
(UN GA Res. 95 (I, 11. Dezember 1946).

Das Internationale Militir Tribunal fir den Fernen Osten wurde von General McArthur in seiner
Funktion als Oberbefehlshaber der Alliierten im Januar 1946 eingerichtet.

UN GA Res. 174 (D), 21. November 1947.

YB ILC, 1954, Vol. II, Draft Code of Offences against the Peace and Security of Mankind (Part D),
Doc. A/CN.4/85, 112 et seq.

YB ILC, 1991, Vol. 11, Draft Code of Offences against the Peace and Security of Mankind (Part 1D),
Doc. A/CN.4/SER.A/1991/Add.l, 79 et seq.
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II. Die Anfinge des IStGH

Zum ersten Mal seit den Kriegsverbrechertribunalen von Nirnberg
und Tokyo wurde in den 90er Jahren ein neuer Schritt in Richtung ei-
ner internationalen Strafrechtsjustiz unternommen. Die ad hoc Tribuna-
le, eingerichtet durch Resolutionen des UN-Sicherheitsrates, haben die
strafrechtliche Aufarbeitung der Verbrechen begangen auf dem Territo-
rium des ehemaligen Jugoslawiens (JStGH)” und in Ruanda (RStGH)?
zum Ziel. Der Sicherheitsrat bezog sich bei der Errichtung der ad hoc
Tribunale auf Kapitel VII der UN-Charter,” dennoch wurde die Entste-
hung beider Gerichtshofe u.a. wegen des VerstoBes gegen das nullum
crimen nullum poena sine lege Prinzip in Frage gestellt.”

Im Jahre 1998 wurde schlieRlich mit dem Romischen Statut (ISt-
GHSt)" die rechtliche Grundlage fiir ein ordentliches permanentes
internationales Strafgericht geschaffen, das die Bestrafung von Volker-
mord, Verbrechen gegen die Menschlichkeit, Kriegsverbrechen und mit
Einschrinkungen des Verbrechens der Aggression'? vorsieht.

Seit seinem in Kraft treten am 1. Juli 2002 beschiftigt sich der Inter-
nationale Strafgerichtshof (IStGH) mit 15 Fillen aus sieben Situationen. '
Das erste Urteil im Verfahren gegen Thomas Lubanga Dyilo, angeklagt
wegen der Zwangsverpflichtung, Einschreibung und Verwendung von
Kindersoldaten in militirischen Verbdnden,' erging am 14. Mirz 2012.
Der Ausspruch der Strafe steht noch aus.

SC Res. 827 (1993).

SC Res 955 (1994).

Auch diese Kompetenz ist nicht unumstritten; Prosecutor v. Tadic, Berufungskammer, Decision
on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2. Oktober 1995, § 33 et seq.
Prosecutor v. Tadi , Berufungskammer, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2. Oktober 1995, § 8 b) und 65 et seq.

UN Doc. A/CONE183/9 (17. Juli 1998).

Die Definition fir das Verbrechen der Aggression wurde in dem, im Zuge der Review Conference
in Kampala neu geschaffenen Art. 8bis IStGHSt. aufgenommen. Gemif Art. 15bis IStGHSt. kann
ein solches Verbrechen aber erst nach Anerkennung der Mehrheit der Mitgliedstaaten am 1. Ja-
nuar 2017 zum Gegenstand der Gerichtsbarkeit des IStGH werden.

Demokratische Republik Kongo, Zentralafrikanische Republik, Uganda, Darfur/Sudan, Elfenbein-
kiiste, Kenia und Libyen.

Prosector v. Lubanga, Verfahrenskammer I, ICC-01/04-01/06-2842, Judgement pursuant to Article
74 of the Statute, 14. Mirz 2012.
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Seit 1. Juli 2012 sind es nunmehr 121 Mitgliedsstaaten, die die Geri-
chtsbarkeit des IStGH anerkennen und sich zur Zusammenarbeit nach
den Vorschriften des Teils 9 des IStGHSt. mit diesem entschlossen ha-
ben. Das bedeutet aber weder, dass der IStGH Vorrang vor der nationa-
len Strafgerichtsbarkeit der Mitgliedstaaten hat noch, dass der Gerich-
tshof ohne weiteres Fille die vor einem nationalen Gericht verhandelt
werden, an sich ziehen kann. Ein solches Primat ist jedenfalls beiden
ad hoc Tribunalen eingerdumt worden."

Der IStGH kann eben nur dann titig werden, wenn eine Situation,
d.h. ein bewaffneter Konflikt in dem es moglicherweise zu Griueltaten
gekommen ist, zur Ermittlungen an den Chefankliger des IStGH gemif3
einer der in Art. 13 IStGHSt. aufgezihlten Optionen Uberwiesen wird.
Daneben durfen die Kriterien des Art. 17 IStGHSt. nicht vorliegen, an-
sonsten kommt nach dem Prinzip der Komplementaritit der nationalen
Strafjustiz Vorrang zu.

III. Grundsitzliche Fragen der Gerichtsbarkeit

Bereits Art. 1 IStGHSt. macht deutlich, dass die Zustindigkeit des
stindigen internationalen Strafgerichtshofes nicht unendlich ist, son-
dern in vielerlei Hinsicht Begrenzungen unterworfen wird.’* Auch fiir
den IStGH gelten die den meisten nationalen Strafrechtsordnungen
bekannten Voraussetzungen fiir die Zuldssigkeit der Gerichtsbarkeit.
Darunter sind die Eingrenzung des zeitlichen Geltungsbereiches, die
materiellrechtlichen Beschrinkungen durch die Tatbestandsvorausset-
zungen und die individuelle strafrechtliche Verantwortung eines bes-
timmten Titers zu verstehen. Dartiber hinaus gilt es fiir den Chefank-
liger des IStGH noch formale Voraussetzungen im Sinne des Art. 12
IStGHSt. zu beachten.”

1) Zeitlicher Geltungsbereich (ratione temporis)

Die Gerichtsbarkeit des IStGH darf gemi Art. 11 (1) IStGHSt. aus-
schlietlich auf jene Verbrechen angewendet werden, die nach in Kraft

Art. 9 (2) JStGHSt.; Art. 8 (2) RStGHSt.

Eine nihere Auseinandersetzung zu diesem Thema findet sich in O. Triffterer, Art. 1, in: Triffterer
(Hg.), Commentary on the Rome Statute of the International Criminal Court (2008) 49 et seq.
Fiir einen ausfihrlichen Uberblick siehe K. Ambos, Internationales Strafrecht (3. Aufl., 2011) 312
et seq.
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treten des Statuts, also nach dem 1. Juli 2002, begangen wurden. Strikt
zu trennen von diesem ist Art. 22 (1) IStGHSt."® Dieser normiert das Ri-
ckwirkungsverbot (nullum crimen sine lege), welches auf die Taten des
einzelnen potentiellen Téters anzuwenden ist, aber nicht als gesetzliche
Grundlage fir einen Ausschluss der Gerichtsbarkeit des IStGH dienen
kann.

Fur jeden neu dazukommenden Mitgliedsstaat gilt Art. 11 (2) ISt-
GHSt. Erst nach dem Beitritt des betreffenden Staates zum Romischen
Statut kdonnen auf dessen Territorium begangene Verbrechen durch
den IStGH verfolgt werden. Ausgenommen davon sind Situationen in
Staaten, die ohne Mitglied zu werden, die Gerichtsbarkeit des IStGH
anerkannt haben! oder Situationen, die vom Sicherheitsrat an den Che-
fankliger tiberwiesen wurden®.

2) Riumlicher Geltungsbereich — formale Voraussetzung

Art. 12 IStGHSt. beschrinkt die Gerichtsbarkeit des IStGH in nicht
unerheblicher Weise. So kann der Gerichtshof nur dann titig werden,
wenn die Verbrechen auf dem Territorium oder durch einen Birger
eines Vertragsstaates begangen wurden. Somit wendet der IStGH, an-
ders als die nationale Strafgerichtsbarkeit in Hinblick auf Verbrechen
im Sinne des Art. 5 IStGHSt., nicht das Prinzip der Universalitit an,
sondern ausschlieflich das des Territorialitits- und des aktiven Perso-
nalitdtsprinzips. Nicht-Vertragsstaaten konnen eine Anerkennungserkli-
rung gemdfs Art. 12 (3) IStGHSt. abgeben. Diese kann zeitlich unbeg-
renzt sein oder die Aufklirung eines bestimmten Geschehens in einem
festgelegten Zeitraum betreffen. Der IStGH deckt somit einen kleineren
Strafanwendungsbereich ab, als dies das nationale Strafanwendungsre-
cht der meisten Staaten vorsieht.?!
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W. Schabas, Introduction to the International Criminal Court (4. Aufl., 2011) 69 et seq.

Die Elfenbeinkiiste hatte bereits am 18. April 2003 eine Erklirung unter Art. 12 (3) IStGHSt. ab-
gegeben und wiederholte diese im Dezember 2010. Die Anerkennung der Gerichtsbarkeit des
IStGH fihrte dazu, dass die auf die Wahlen 2010 folgenden Auseinandersetzungen vom Che-
fankliger untersucht werden kénnen, mit dem vorldufigen Resultat der Anklage des ehemaligen
Prisidenten Laurent Gbagbo wegen Verbrechen gegen die Menschlichkeit.

Bislang hat der Sicherheitsrat zwei Situationen tiberwiesen: Dafur/Sudan mittels SC Res. 1593
(2005) und Libyen mittels SC Res. 1970 (201D).

C. Safferling, International Criminal Procedure (2011) 84 et seq.
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3) Materiellrechtlicher Geltungsbereich

Art. 5 IStGHSt. normiert die ratione materiae. Unter die Gerichtsbar-
keit des IStGH fallen somit nur die sogenannten Kernverbrechen, d.h.
Volkermord, Verbrechen gegen die Menschlichkeit, Kriegsverbrechen
und mit Einschrinkungen Verbrechen der Aggression.*

4) Individuelle strafrechtliche Verantwortung

Die individuelle strafrechtliche Verantwortung wird in Art. 25 ISt-
GHSt. geregelt. Ausschlies3lich natiirliche Personen konnen vor dem In-
ternationalen Strafgerichtshof angeklagt werden.” Das Romische Statut
sieht keine Staatenverantwortlichkeit vor, dies fillt unter die Zustindig-
keit des Internationalen Gerichtshofs (IGH).*

Anders als vor nationalen Strafgerichten kann staatliche Immunitit
die Gerichtsbarkeit des IStGH aber nicht ausschlieSen. Gerade um die
bis 2002 bestehende Liicke in der strafrechtlichen Verantwortung von
Personen mit hohen politischen und militirischen Funktionen zu sch-
lieBen, wurde Art. 27 IStGHSt. (irrelevance of official capacity) in das
Romische Statut aufgenommen. In der Situation der Zentralafrikanis-
chen Republik fithrte genau diese Problematik zur Uberweisung der
Verfolgung von Jean-Pierre Bemba Gombo an den Chefankliger. Das
Kassationsgericht der Zentralafrikanischen Republik hatte in seiner Ent-
scheidung festgestellt, dass es nicht moglich ist, den zu diesem Zeit-
punkt amtierenden Vize-Prisident der Demokratischen Republik Kon-
go, vor einem nationalen Gericht anzuklagen, da seine diplomatische
Immunitit eine Auslieferung verhindern wiirde.”

III. Trigger Mechanismen

Art. 13 IStGHSt. enthilt drei mogliche Szenarien, die die Gerichts-
barkeit des IStGH oder besser erweiterte Ermittlungstitigkeiten durch

Niheres zu den Besonderheiten beim Verbrechen der Aggression in diesem Kontext siche C.
Safferling, International Criminal Procedure (2012) 83 et seq.

W. Schabas, The International Criminal Court, A Commentary on the Rome Statute (2010) Art. 25,
421 et seq.

C. Safferling, International Criminal Procedure (2012) 83.

Zit. in Prosecutor v Bemba, Berufungskammer, ICC-01/05-01/08 OA 3, Judgment on the Appeal
of Mr. Jean-Pierre Bemba Gombo against the decision of Trial Chamber III of 24 June 2010 entit-
led “Decision on the Admissibility and Abuse of Process Challenges”, 19. Oktober 2010, Rz. 45.
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den Chefankliger auslosen konnen. Die erste und die dritte Option,
d.h. die Uberweisung durch einen Staat und die proprio motu Einlei-
tung von Ermittlungen durch das Biiro des Chefankligers, sind nur in
Bezug auf einen Mitgliedstaat moglich. Ausgenommen sind jene Fille,
in denen sich der betroffene Staat zur Abgabe einer Erkldrung im Sinne
des Art. 12 (3) IStGHSt. entschlieRt.*® Der Sicherheitsrat kann jede Situ-
ation ohne Rucksicht auf die Mitgliedschaft iberweisen.

a) Uberweisung durch einen Vertragsstaat

Ein Mitgliedsstaat kann gemi Art. 13 (a) IStGHSt. eine Situation an
den Chefankliger zur Durchfihrung von Vorermittlungen tiberweisen.
Diese Moglichkeit wurde bereits zum vierten Mal genutzt, aber anders
als urspriinglich bei den vorbereitenden Verhandlungen zum Romis-
chen Statut vorgesehen, ging es dabei nicht um Verbrechen die auf
dem Territorium eines anderen Staates begangen wurden, sondern um
Situationen im eigenen Land. Die vorbereitende Kommission ging da-
von aus, dass ein Staat einen anderen Staat nur in sehr extremen Fillen
diskreditieren wiirde, an die nun bereits mehrfach genutzte Moglichkeit
Situationen im eigenen Land an den IStGH zu verweisen, hatte damals
niemand gedacht.”

Uganda, die Demokratische Republik Kongo, die Zentralafrikanisc-
he Republik und nun auch die Elfenbeinkiste — wenn auch kein Mitg-
liedstaat — haben die Situationen in ihren Lindern selbst an den Che-
fankldger des IStGH tiberwiesen. Kritisiert wird dieses Vorgehen wegen
der Abwilzung der staatlichen Verantwortung, Verbrechen, die auf dem
eigenen Staatsgebiet begangen wurden, strafrechtlich zu verfolgen.*

Gemifd Art. 14 IStGHSt. hat der Staat, der dem Biiro des Chefank-
ligers eine Situation unterbreitet, diesem alle ihm zugidngliche Unter-
lagen zur Verfiigung zu stellen. Im Zusammenhang mit der Uberwei-
sung von Verbrechen begangen auf dem eigenen Territorium wird auf
die imminente Moglichkeit verwiesen, dass die daraus resultierenden

%S, Williams/W. Schabas, Art. 13, in: Triffterer (Hg.) Commentary on the Rome Statute of the Inter-

national Criminal Court (2008) 563 et seq.

A. Miller/I. Stegmiller, Self-Referrals on Trial, Journal of International Criminal Justice 8 (2010)
1208 et seq.

C. Safferling, International Criminal Procedure (2012) 87.
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Ermittlungen einseitig gegen nur eine der beteiligten Gruppe geftihrt
werden.” Der Chefankliger des IStGH ist gemidfl Art. 54 (1) (a) ISt-
GHSt. zur Durchfihrung objektiver Ermittlungen verpflichtet, proble-
matisch dabei ist aber, dass er auf die Zusammenarbeit mit den Behor-
den vor Ort angewiesen ist, da ihm keine eigenen Exekutivbeamten zur
Verfigung stehen.®

b) Uberweisung mittels Resolution des Sicherbeitsrats

Artikel 13 (b) IStGHSt. sieht als zweite Moglichkeit die Uberweisung
einer Situation durch den Sicherheitsrat, basierend auf Kapitel VII der
UN-Charta, an den Chefankliger vor. Wihrend der Vorbereitungen zur
Rom Konferenz war der Sicherheitsrat als Kontrollorgan fir den Ankli-
ger vorgesehen. Die Mitgliedstaaten entschieden sich aber schlussend-
lich fir einen unabhingigen Chefankliger, wodurch der Gerichtshof
insgesamt eine Aufwertung erfuhr.’!

Bis dato wurden zwei Resolutionen durch den Sicherheitsrat erlas-
sen. Im Fall der Verbrechen begangen in der Krisenregion Darfur im
Sudan* wurde erstmalig gegen ein amtierendes Regierungsoberha-
upt ein Haftbefehl erlassen. Die anfingliche Zustimmung wich aber
kurze Zeit spiter der Ablehnung durch einige Staaten, unter anderem
durch China. Diese rechtfertigten ihre Kontraposition damit, dass der
Haftbefehl gegen Al Bashir kontraproduktiv fir den laufenden Frie-
densprozess wire.* Der nunmehr mit zwei internationalen Haftbefeh-
len Gesuchte hielt sich zwischenzeitlich in verschiedenen Lindern u.a.
in Malawi, dem Chad und in Kenia auf. Die Vorfahrenskammer machte
in ihrer Entscheidung gegen Malawi deutlich, dass der Einwand der

W. Schabas, The International Criminal Court, A Commentary on the Rome Statute (2010) Art. 14,
307 et seq.; der Autor kritisiert, dass der Chefankldger in Uganda nur in Bezug auf die Verbrechen
begangen durch die Lord Resistance Army ermittelt und ermittelt hat, nicht aber wegen jener
begangen von Regierungstruppen. Nach seiner Meinung liegt der Grund dafiir in der Selbstii-
berweisung der Situation an den IStGH.

M. Bergsmo/P. Kruger, Art. 54, in: Triffterer (Hg) Commentary on the Rome Statute of the Inter-
national Criminal Court (2008) 1079 et seq.

C. Safferling, International Criminal Procedure (2011) 88 et seq.

UN SC Res. 1593 (31. Mirz 2005).

SC, S/PV.5947, 31 Juli 2008; China machte wihrend dieser Sitzung deutlich, dass sie eine kontrire
Position hinsichtlich des Haftbefehls gegen Omar Al Bashir einnimmt: “The indictment of the
Sudanese leader proposed by the Prosecutor of the International Criminal Court (ICC) is an inap-
propriate decision taken at an inappropriate time.” (S. 6.)
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Immunitit eines Staatsoberhauptes eines anderen Landes, nicht gege-
niiber dem IStGH vorgebracht werden kann. Dartiber hinaus stellte die
Kammer ihre uneingeschrinkte Kompetenz tber eine derartige Frage
zu entscheiden fest.**

Am 26. Februar 2011 tberwies der Sicherheitsrat die Situation Lib-
yen an den Chefankliger® Nach Durchfiihrung der Vorermittlungen
wurde gegen drei Personen Haftbefehl erlassen. Der Fall Muammar
Gaddafi wurde nach der Bestitigung seines Todes beendet. Die Ver-
teidigung beantragte im Mai 2012 den Chefanklidger im Fall von Saif
Al Islam Gaddafi seines Amtes wegen Parteilichkeit zu entheben. Sie
brachte vor, dass er die neue libysche Regierung in ihren Bemtihungen
unterstiitze, den Fall vor einem nationalen Gericht zu verhandeln.* Ein
solcher Prozess wirde aber in keiner Weise den Anforderungen an
einen fairen Prozess, unter Berlicksichtigung der Angeklagtenrechte,
gerecht werden.” Die Berufungskammer lehnte den Antrag ab.’®

¢) Proprio motu Ermittlungen des Chefankligers

Die wohl umstrittenste Option wird in Art. 13 (¢) IStGHSt. vorgese-
hen. Der Chefankliger kann aufgrund jedweder Information tiber mog-
liche Verbrechen, eigenstindig Ermittlungen in der Sache beginnen.
Stellt er prima facie einen hinreichenden Grund fest, die Ermittlungen
fortzufithren, so hat er die Situation der Vorverfahrenskammer zur Au-
torisierung vorzulegen (Art. 15 IStGHSt.).*

Prosecutor v Al Bashir, Vorverfahrenskammer I, Decision Pursuant to Article 87(7) of the Rome
Statute on the Failure by the Republic of Malawi to Comply with the Cooperation Requests Issu-
ed by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir, 12.
Dezember 2011, Rz. 11 und 44.

UN SC Res. 1970 (26. Februar 2011).

Prosecutor v Gaddafi und Al-Senussi, Verteidigung, ICC-01/11-01/11-133, Request to Disqualify
the Prosecutor from Participating in the Case Against Mr. Saif Al Islam Gaddafi, 3. Mai 2012, Rz.
4.

Prosecutor v Gaddafi und Al-Senussi, Verteidigung, ICC-01/11-01/11-154, Defence Request and
Response to the ,Libyan Government Application for leave to reply to any Response/s to article
19 admissibility challenge®, 21. Mai 2012, Rz. 26.

Prosecutor v Gaddafi und Al-Senussi, Berufungskammer, 1CC-01/11-01/11-140, Decision in the
request to temporarily suspend the Prosecutor from conducting any prosecutorial activities rela-
ted to the case pending the determination of the request for disqualification, 11. Mai 2012.

C. Safferling, Internationales Strafrecht (2011) 281 et seq., Rz. 21; M. Brubacher, Prosecutorial
Discretion within the International Criminal Court, Journal of International Criminal Justice 2
(2004) 71, 77 et seq.
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Bislang begann der Chefankliger erst einmal mit eigenstindigen Er-
mittlungen. In Kenia, Mitgliedstaat des IStGH, kam es nach den Wahlen
2005 zu gewaltsamen Auseinandersetzungen. Die Ermittlungen wurden
am 31. Mirz 2010 durch die Vorverfahrenskammer autorisiert® und
fiihrten zu Anklagen gegen sechs Personen, die hohe politische Amter
in der Regierung bekleiden. Kenia bestritt zwar die Zustindigkeit des
IStGH, die Berufungskammer entschied jedoch, dass die Anforderun-
gen des Art. 17 IStGHSt. nicht erfiillt werden konnten und daher die
Anklage vor dem IStGH zulissig ist. Der Gerichthof konnte nicht fests-
tellen, dass Kenia ernstzunehmende Ermittlungen gegen die sechs vor
dem IStGH angeklagten Personen durchgefiihrt habe oder dieses in
nichster Zukunft beabsichtige.*

IV. Komplementaritiit

Anders als bei den ad hoc Tribunalen, die Vorrang vor nationaler
Gerichtsbarkeit haben, kommt dem IStGH eine komplementire Funk-
tion zu. Mit anderen Worten, erfiillt die nationale Strafgerichtsbarkeit
ihre Aufgabe und fiihrt Ermittlungen und in der Folge Strafverfahren
durch, so darf der IStGH seine Gerichtsbarkeit nicht ausiiben. Das in
den Art. 1 und 17 IStGHSt. festgelegte Prinzip der Komplementaritit
ist ein Grundpfeiler der Gerichtsbarkeit des IStGH, der nur dort titig
werden soll, wo der betroffene Staat nicht willens oder nicht fihig ist,
seiner Verpflichtung selbst nachzukommen.*

Art. 17 (1) IStGHSt. ist negativ formuliert, d.h. wenn eines der auf-
gezdhlten Kriterien erftllt ist, liegt Unzulissigkeit vor. Eine solche ist
gegeben (1) wenn ernsthafte Ermittlungen und ein Strafverfahren vom
verantwortlichen Staat durchgefiihrt werden, (2) das Strafverfahren ge-

Situation in the Republic of Kenya, Vorverfahrenskammer II, ICC-01/09-19, Decision Pursuant to
Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the
Republic of Kenya.

,The mere preparedness to take such steps or the investigation of other suspects is not sufficient.*
Prosecutor v Ruto, Kosgey und Sang, Berufungskammer, ICC-01/09-01/11-307, Judgment on the
appeal of the Republic of Kenya against the decision of Pre-Trial Chamber II of 30 May 2011
entitled “Decision on the Application by the Government of Kenya Challenging the Admissibility
of the Case Pursuant to Article 19(2)(b) of the Statute”, Rz. 41.

Biiro des Chefankligers, Prosecutorial Strategy 2009-2012, 1. Februar 2010, 16 et seq.; C. Saffer-
ling, Internationales Strafrecht (2011) 282 et seq, Rz. 22 et seq.
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gen eine bestimmte natiirliche Person aus nachvollziehbaren Griinden
eingestellt wurde, (3) die Tat bereits Sache eines abgeschlossenen Ge-
richtsverfahrens war und (4) die Tat nicht schwerwiegend genug ist um
Ermittlungen durch den Chefankliger zu rechtfertigen.®

a) Konkurrierende Gerichtsbarkeit

Die Prinzipien, die das Strafanwendungsrecht bestimmen, sind
weltweit anerkannt, unter anderem zihlen dazu das Territorialititsprin-
zip und das aktive Personalititsprinzip, wie es auch fur den IStGH
Giltigkeit hat. Die Regelungen des internationalen Strafanwendungs-
rechts sollen sicherstellen, soweit moglich, dass kein rechtsfreier Raum
entsteht. Daraus kann fiir den betroffenen bzw. zustindigen Staat nicht
nur die Moglichkeit zur Aburteilung von Verbrechen, z.B. begangen auf
seinem Territorium, abgeleitet werden, sondern auch eine Verpflich-
tung dies zu tun.* Deutschland versucht dieser Verantwortung, einer-
seits durch die Einfiihrung eines eigenen Volkerstrafgesetzbuches und
andererseits durch die strafrechtliche Ahndung von im Ausland began-
genen Verbrechen vor nationalen Gerichten, gerecht zu werden.” In
der Strafprozessordnung ist aber fir die Staatanwaltschaft die Option
vorgesehen, von einer Anklage abzusehen, wenn keine Verbindung zu
Deutschland hergestellt werden kann.

Seit 2011 findet gegen zwei Mitglieder der Forces Démocratiques de
Libération du Rwanda (FDLR) ein Prozess wegen Verbrechen gegen
die Menschlichkeit und Kriegsverbrechen vor dem Oberlandesgericht
Stuttgart statt. Der dritte zu dieser Gruppe gehorende in Europa leben-
de Verdichtige wurde vor dem IStGH angeklagt. Die Vorverfahrens-
kammer bestitigte die Anklage gegen ihn aber nicht;” diese Entschei-
dung fand die Zustimmung der Berufungskammer.*
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L. Lafleur, Der Grundsatz der Komplementaritit (2010) 150 et seq.

Z.B § 152 deutsche Strafprozessordnung.

C. Safferling, Internationales Strafrecht (2011) 7 et seq.

§ 153 (1) deutsche StPO: Wenn kein Interesse des deutschen Staates an der Strafverfolgung vor-
liegt, kann von einer solchen abgesehen werden.

Prosecutor v Mbarushimana, Vorverfahrenskammer I, ICC-01/04-01/10-465-Red, Decision on the
Confirmation of Charges, 16. Dezember 2011.

Prosecutor v Mbarushimana, Berufungskammer, ICC-01/04-01/10-514, Judgment on the appeal
of the Prosecutor against the decision of Pre-Trial Chamber I of 16 December 2011 entitled “De-
cision on the confirmation of charges”, 30. Mai 2012.
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Der Umfang des Begriffes Staat, gem. Art. 17 (1) (a) IStGHSt, bein-
haltet einige kontroverse Punkte. Die Auslegung des Wortes entschei-
det tiber die Vereinbarkeit, der die Ermittlungen und das darauffolgen-
de Stratverfahren durchfiihrenden Institutionen mit dem Prinzip der
Komplementaritit. Es ist nicht unproblematisch, wenn einer nach ei-
nem Konflikt eingerichteten Wahrheitskommission die Aufgabe tbert-
ragen wird, die Ermittlungen und im Folgenden die Strafverfolgung
durchzuftihren. Ist eine solche Kommission nicht mit der ordentlichen
Gerichtsbarkeit verbunden,® erfillt sie die Anforderungen des Art. 17
IStGHSt. nicht. Grundsitzlich muss daher die jeweilige Kommission
abhingig nach ihrer Konzeption und Zielsetzung beurteilt werden.
Gleiches gilt fir den Erlass von Amnestien, insbesondere von Genera-
lamnestien.>

Wahrheitskommissionen, Amnestiegesetzgebungen und der IStGH
konkurrieren nicht, sondern sie erginzen sich und sollen zu einer fiir
alle Seiten annehmbaren Aufarbeitung von Massenverbrechen beitra-
gen. Die Gerichtsbarkeit des IStGH richtet sich gerade eben gegen
Personen die verantwortlich sind, als indirekte oder direkte Titer, fur
die Verlibung von Massenverbrechen, diese z.B. ausgeldst oder maf-
geblich unterstitzt haben. Die Erkenntnisse gewonnen von Wahrheits-
kommissionen sollten in die Ermittlungen des Ankligers des IStGH mit
einflieRen und stellen grundsitzlich keinen Ausschluss der Gerichtsbar-
keit des IStGH dar. Etwaige Amnestien sind zugunsten der grofden Mas-
se von direkten Titern ein gangbarer Weg, nicht aber fir jene, die z.B.
einen Volkermord geplant haben. Personen mit hohen politischen oder
militirischen Amtern sind oftmals in der Position Verbrechen solchen
Ausmafies zu verhindern und tragen daher eine erhohte Verantwortung
der Gemeinschaft gegentiber.”!

50

In Stidafrika wurde nach Ende des Apartheidsregime einen Wahrheits- und Versohnungskommis-
sion eingerichtet. Eine Amnesty stand nur demjenigen offen, der ,had made full disclosure of all
relevant facts” (Truth and Reconciliation Commission Report Vol. 6, S. 4, § 3). Wer diese Voraus-
setzung nicht erfiillte, gegen den wurde vor einem ordentlichen Gericht ein Verfahren wegen der
vertibten Delikte und Verbrechen gefiihrt.

C. Stahn, Complementarity, Amnesties and Alternative Forms of Justice: Some Interpretative Gui-
delines for the International Criminal Court, 3 Journal of International Criminal Justice (2005) 695,
709 et seq.

H. Farthofer, Complementarity, in: Safferling (Hg), International Criminal Procedure (2012) 95, 97
et seq.
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Dartiber hinaus konnen sich auch Konkurrenzen in der Zustindi-
gkeit des IStGH mit anderen internationalen oder internationalisier-
ten Gerichtshofen ergeben. Sowohl der JStGH wie fir das Tribunal
fir Sierra Leone haben, aufgrund ihres noch andauernden zeitlichen
Geltungsbereichs, Vorrang vor dem IStGH.”? Im Verhiltnis zum RSt-
GH konnen keine derartigen Probleme auftreten, dessen Zustindigkeit
wurde bereits bei seiner Einrichtung auf den Zeitraum vom 1. Januar
bis 31. Dezember 1994 begrenzt. Die Gerichtsbarkeit des tiberwiegen-
den Teils der hybriden oder internationalisierten Tribunale, wie z.B.
die zur Aufarbeitung der im Jahre 1999 begangenen Verbrechen in Ost
Timor eingerichteten Speziellen Kammern des Distrikt Gerichtshof in
Dili, wurden bereits bei Errichtung in ihrem zeitlichen Geltungsbereich
eingeschrinkt.”

b) Unfdbigkeit im Sinne des Art. 17 (1) (a) IStGHSt.

Wie bereits erwihnt ist die Durchfiihrung von ernsthaften Ermitt-
lungen im Sinne des Art. 17 (1) IStGHSt. eine Grundvoraussetzung fur
die Unzustindigkeit des Gerichtshofs. Wenn man hier als Messlatte Art.
54 (1) (a) IStGHSt. heranzieht bedeutet dies, dass dabei alle relevanten
Fakten und Beweise berticksichtigt werden miissen. Darliber hinaus
mussen bei der Durchfiihrung der Ermittlung die Rechte des Angekla-
gten ebenso wie die der Zeugen beachtet und eingehalten werden.>
Wenn ein nationaler Staatsanwalt nach Durchfiihrung solcher, das heifst
ernsthafter Ermittlungen zum Schluss kommt, dass aus nachvollziehba-
ren Grinden keine Anklage erhoben wird, so fiihrt dies ebenfalls zur
Unzustindigkeit des IStGH nach Art. 17 (1) (b) IStGHS:t.

Unfihigkeit liegt bei einem Staat jedenfalls dann vor, wenn Art. 17
(3) IStGHSt. erfullt ist, d.h. das Justizsystem des betroffenen Staates
funktioniert kaum oder tberhaupt nicht. Ein Indiz daftir konnte sein,
dass es den staatlichen Behorden unmoglich ist, Beweise zu sichern
oder in den betroffenen Gebieten Zeugen zu vernehmen. Eine rechtli-
che Unfihigkeit liegt in jenen Fillen vor, in ein Tatbestand aufgelistet

32

JStGH: Art. 1 JStGHSt., zeitlicher Geltungsbereich beginnt mit dem 1. Januar 1991; Art. 1 (1) Statut
fiir den Special Court for Sierra Leone, ratione temporis beginnend mit 30. November 1996.

H. Farthofer, Complementarity, in: Safferling (Hg), International Criminal Procedure (2012) 95, 98
W. Schabas, The International Criminal Court, A Commentary on the Rome Statute (2010) Art. 17,
340 et seq.
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in Art. 6-8 IStGHSt. nicht einmal in einer Umschreibung im nationalen
Gesetz unter Strafe gestellt wird.>

¢) Unwilligkeit im Sinne des Art. 17 (1) (a) IStIGHSL.

Diese Option richtet sich vor allem gegen die Anerkennung von
Showprozessen, die nicht mit der Intention der Wahrheitsfindung ve-
reinbar sind, sondern vielmehr dazu dienen, eine bestimmte Person
der Gerichtsbarkeit des IStGH zu entziehen. Die Unwilligkeit kann sich
ebenso aus einer unbegriindeten tiberlangen Verfahrensdauer ergeben.
Der Mafstab fiir die Beurteilung kann hier nur der Stand im betroffenen
Land sein und kann daher nur individuell beurteilt werden. Als letzter
Punkt wird in der demonstrativen Aufzihlung auf die Prozessgarantien
der Unabhiingigkeit und Unbefangenheit verwiesen.” Auch hier ist der
Staat nicht an einer Strafverfolgung ernsthaft interessiert. Dabei ist aber
vom IStGH das Doppelbestrafungsverbot zu beachten.

d) Ne bis in idem

Das Doppelbestrafungsverbot tritt dann ein, wenn der Titer fur die-
selbe Tat bereits vor einem ordentlichen Gericht verurteilt oder frei-
gesprochen worden ist. Zu bedenken bleibt aber, dass alle Instanzen-
ziige vor nationalen Gerichten ausgeschopft worden sein missen, be-
ziehungsweise das Urteil in letzter Instanz rechtskriftig geworden sein
muss. Im Fall von Jean-Pierre Bemba Gombo stellte das Gericht fest,
dass aufgrund der Berufung durch den nationalen Staatsanwalt gegen
die das Verfahren einstellende Entscheidung eines Einzelrichters keine
endgtltige Entscheidung in der Sache selbst gefillt wurde und somit
kein Versto? gegen ne bis in idem vorliegt.”” Aber auch wenn all die

H. Satzger, Internationales und europiisches Strafrecht (5. Aufl., 2011) 264, Rz. 19; im Falle von
Thomas Lubanga Dyilo wurde von kongolesischer Seite festgestellt, dass der Straftatbestand der
Zwangsrekrutierung und Eingliederung von Kinder in bewaffneten Verbinden bis zu diesem
Zeitpunkt nicht im kongolesischen Strafgesetzbuch enthalten war (Review Conference on the
Rome Statute, ICC RC/ST/CM/1, Stocktaking of international criminal justice, Tacking stock of
the principle of complementarity: bridging the impunity gap, 22. Juni 2010, Rede von Colonel
Toussaint Muntazini Mukimapa, Stellvertretender Rechnungshofprisident der Demokratischen
Republik Kongo, § 34).

M Zeidy, The Principle of Complementarity in International Criminal Law: Origin, Development
and Practice (2008) 195 et seq.

Prosecutor v Bemba, Berufungskammer III, ICC-01/05-01/08-962, Judgement on the appeal of
Mr. Jean-Pierre Bemba Gombo against the decision of Trial Chamber I1I of 24 June 2010 entitled
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aufgezihlten Voraussetzungen gegeben sind, muss der Chefankliger
prifen, ob das fragliche Verbrechen die Schwelle der Schwere der Tat
tberschritten hat.

c) Schwere der Tat

Die sogenannte ,Minima-Klausel“ verlangt die Priifung der Schwere
der Tat.”® Kann der Ankldger diese nicht feststellen, wie z.B. im Falle
Iraks® in Bezug auf die systematische Vertibung von Kriegsverbrechen,
hat er die Ermittlungen abzubrechen. Die Schwere bestimmt sich unter
anderem nach der Zahl der Opfer, nach der Systematik der Verbrechen
und der Natur der Verbrechen. Die Vorverfahrenskammer legte in ihrer
Entscheidung zur Situation in der Demokratischen Republik Kongo die
fur sie bestimmenden Kriterien fest. Die Verbrechen miissen systema-
tisch und im groBen Ausmaf veriibt worden sein und dariber hinaus
die internationale Gemeinschaft in Alarmbereitschaft versetzen.®

d) Zusammenfassung

Die Funktionsweise des IStGH wird von den Trigger Mechanismen
und dem Prinzip der Komplementaritit bestimmt. Es wurden viele
Kontrollmechanismen eingebaut, um einen zu starken und vielleicht
auch politisch motivierten Eingriff in die staatliche Souverinitit durch
den IStGH, beziehungsweise insbesondere durch den Chefankliger zu
verhindern. Bis dato kann nicht festgestellt werden, dass der Chefank-
liger tber die Gebiihr von seinem grofen Einfluss auf die Zulassung
einer Situation oder in der Folge auf einen bestimmten Fall einer bes-
timmten Person Gebrauch gemacht hat. Dem Ziel die Strafbarkeitsli-
cke, die hinsichtlich der strafrechtlichen Verfolgung von Personen mit
groflem politischen oder militirischem Einfluss besteht, zu schlief3en,
ist die Welt ohne Zweifel seit Einrichtung des IStGH ein groes Stiick
niher gekommen.
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“Decision on the Admissiblity and Abuse of Process Challenges”, 19. Oktober 2010, Rz. 65 et
seq.; H. Farthofer, Complementarity, in: Safferling (Hg), International Criminal Procedure (2012)
95, 106 et seq.

H. Satzger, Internationales und Europiisches Strafrecht (5. Aufl., 2011) 265, Rz. 20.

Biiro des Chefankligers, Situation in Iraq, 9. Februar 2000, 8.

IStGH, Situation in the Democratic Republic of the Congo, Vorverfahrenskammer 1, ICC-01/04-
02/06-20-Anx2, 10. Februar 2006, Decision on the Prosecutor’s Application for Warrants of Arrest,
Art. 58, Rz. 47.
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The ‘Comfort System’ — A Crime Against Humanity
INSANLIGA KARSI BIR SUC- RAHATLATMA SISTEMI !

DR. PAUL BEHRENS?
CEVIREN: BILGEHAN SAVASCI TEMIZ

Bu savas, beklendigi tzere, edebi kelamlari etkilemistir. Sehirler
“alinmis”, “sivil zayiat” meydana gelmis, “dost atesi” acilmistir. Ancak
edebi bir kelam sayilan bu ifadelerden bazilart artik zorlukla sindiril-
mektedir. Bir yardim dernegini hatirlatan “Rahatlatici- Kadin” tabiri de
bunlar arasinda temel bir yerdedir. Tabir, Ikinci Diinya Savasi'nda Japon
ordusu tarafindan istihdam edilen cinsel kodlelerden olusan sistemi acik-
lamak icin kullanilmaktadir.?

Binlerce kadin, etkileri Japonya’nin maglubiyetinden sonra da uzun
sureli hissedilen bu sistemin magduru olmustur. “Rahatlatici kadin”-
lar kendi tlkelerinde ve kendi toplumlarinda dahi bu istismar bicimini
tartisamamuslardir. Yargisal anlamda ne faillerin bireysel cezai sorum-
lulugu ne de Japon Imparatorlugu’'nun olast sorumlulugu séz konusu
olmustur.

II. Dinya Savas’nin bitiminden yaklasik yetmis yil sonra, faillerin
sayisinin azaldigi bir zamanda, “rahatlatma sistemi” sorgulanmaya bas-
lanmistir. Sistem uluslararasi hukuk konusu olarak degerlendirilmekte-
dir; bu degerlendirme en azindan hayatta kalanlar, aileleri ve toplumsal
bellegin korunmast icin dnemlidir. Cinsel kolelik sisteminin sadece Ja-
ponya tarafindan da kullanilmamasi ayrica dnemlidir. Tecaviiz kamplari
ve cinsel somirtinin diger bicimleri silahli catismalara eslik etmeye

! 26-28 Eyliil 2011 tarihleri arasinda Okan Universitesi Hukuk Fakiiltesi'nde yapilan “Uluslararast
Cezalandirilabilirlik ve Uluslararasi Ceza Mahkemesi Sempozyumunda” sunulan tebligin cevirisi-
dir.

> School of Law, University of Edinburgh.

5 *Edinburgh Universitesi Hukuk Fakiiltesi
“ Ars. Gor., Atatiirk Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Usul Hukuku ABD
istihdam(ianfu) kelimesinin Japoncasi ve cagrisimlari tizerine bkz. Chin Kim / Stanley S Kim, ‘De-
layed Justice: The Case of the Japanese Imperial Military Sex Slaves’ 16 UCLA Pacific Basin Law
Journal (1998), 263 ve dipnot 1.
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devam etmektedir; bir “rahatlatma sistemi” degerlendirmesinin hem bu
nedenle hem de diger baglamlarda onemli bulgular vermesi beklen-
mektedir.

Bu bolimiin amaci II. Diinya Savast boyunca uygulanan “rahatlatma
sistemi” hakkinda genel bir bakis saglamak ve uygulanabilecek olan
uluslararasi ceza hukuku bakis acisint ana hatlartyla belirlemektir. Ca-
lismada ozellikle sistemin ozelliklerini en iyi yansitacak ve Uluslararast
Ceza Mahkemesi Statiisti'ne dahil olan belirli bir sucun tizerinde duru-
lacaktir: Insanliga Karst Suclardan Fuhsa Zorlama Sucu.

1. ikinci Diinya Savasr’nda Rahatlatma Sistemi

Japon askerlerine cinsel hizmet saglayan rahatlatma istasyonlarinin
kokt 19. ylzyilin sonlarina kadar dayanmaktadir, 1895 Japonya-Sino
Savast boyunca bu tir ozel istasyonlar olusturulmaya baslanmistir.*
Daha resmi bir bicimi 1932’de Sangay Vakasindan ve 1937’de Nanking
Isgalinden sonra olusturulmustur.’ 1940’larda sistem Japon kontroli
alundaki topraklara yayilmustir: Tayvan, Endonezya ve ozellikle Kore. ©

Sisteme uyum saglanmast ¢esitli nedenlere dayanmaktadir. Japon as-
kerlerin konuslanmis olduklart bolgelerde kadinlara tecaviiz etmelerini
onlemek ve zithrevi hastaliklarin yayilmasini engellemek bunlarin ara-
sinda en bilinenleridir.” Giivenlik endiseleri de diger bir nedendir: Ra-
hatlatma Istasyonlart Japon Ordusu tarafindan olusturulmustur ve asker
olmayan kisilerin girmesi miimkiin degildir; boylece Japon askerlerinin
sirlarinin casuslara gecme riski de azalmistir.®

Kadinlarin hangi yontemle alindigi “rahatlatma sistemi” tGizerine bu-
ylik onem kazanan siyasi aynt zamanda da akademik bir tartismadir.
Modern Japonya’da sag siyasetciler tarafindan “rahatlatma kadinlari”nin
gontllt olarak cinsel hizmet verdikleri ya da parayla tutulmus fahise-

36

Pyong Gap Min, ‘Korean “Comfort Women”: The Intersection of Colonial Power, Gender, and
Class’, 17:6 Gender and Society, (2003), 938, at 948.

Christine ] Hung, ‘For Those Who Had No Voice: The Multifaceted Fight for Redress by and for
the “Comfort Women™, 15 Asian American Law Journal (2008), 177, 183.

Min, 941.

Hung, 184.

Christine Wawrynek, ‘World War II Comfort Women: Japan’s Sex Slaves or Hired Prostitutes?” 19
New York Law School Journal of Human Rights (2003), 913, 915, ve bkz. Hung, 184.
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ler olduklari iddia edilmektedir.” Gontlli olarak hizmet sunulduguna
iliskin soru isaretleri olmasina ragmen'® Japonya’dan istasyonlarda ca-
listirllmak tizere fahise istihdam edildigi kanitlanmis olabilir.'! Ancak
pek cok geng kadin, istasyonlara garsonluk, daktilograflik,'? ascilik ya
da temizlikcilik gibi is vaatleriyle kandirilarak alinmistir.® Bazilarina ra-
hatlatma istasyonlarinda hizmet verecekleri soylenmis ancak isin dogast
hakkinda yaniltilmislardir: Bu kadinlara yarali askerleri ziyaret edecek-
leri soylenmistir.'*

Bildirilen durumlardan birisi fakir ailelerin kizlarint fuhus icin satma-
laridir.” Faillerin acik¢a zor kullanmalari da yine baska bir durumdur.
Bu metodun yasal kaynagi Ulusal Genel Seferberlik Kanunu’dur ve Ko-
reli kadinlarin zorla alimi i¢in 1942’de olusturulmustur.'® 1996 Cooma-
raswamy Raporu Japon kontroli altindaki tlkelerde, kole baskinlarina
karsilik gelen genis olcekli zorlamadan ve kadinlarin zor kullanilarak
kacirilmasindan bahsetmektedir."”

Istasyonlarda her ne kadar Japon isgali alundaki cesitli bolgelerden
kadinlar ve kizlar olsa da, “rahatlatict kadinlar’in biiyiik cogunlugunu

Bkz. Wawrynek, 920 and 917.

Min, 939.

Carmen M. Argibay, ‘Sexual Slavery and the “Comfort Women” of World War II', 21 Berkeley Jour-
nal of International Law (2003), 375, 378.

Hung, 184; James Ladino, ‘Zanfiu: No Comfort yet for Korean Comfort Women and the Impact of
House Resolution 121, 15 Cardozo Journal of Law and Gender (2009), 333, 335. On the rela-
tively low proportion of Japanese prostitutes in the ‘comfort stations’, see also Christopher P
Meade, From Shanghai to Globocourt: An Analsyis of the “Comfort Women’s” Defeat in Hwang v
Japan’, 35 Vanderbilt Journal of Transnational Law (2002), 211, 220.

Carmen M. Argibay, ‘Sexual Slavery and the “Comfort Women” of World War IT’, 21 Berkeley Jour-
nal of International Law (2003), 375, 378.

Hung, 185.

Argibay, 378.

Min, 952.

Hung, 185.

United Nations, Economic and Social Council, Further Promotion and Encouragement of Human
Rights and Fundamental Freedoms, Including the Question of the Programme and Methods of
Work of the Commission. Alternative Approaches and Ways and Means Within the United Nations
System for Improving the Effective Enjoyment of Human Rights and Fundamental Freedoms. Ad-
dendum: Report of the Special Rapporteur on Violence against Women, its Causes and Consequen-
ces, Ms. Radhika Coomaraswamy, in Accordance with Commission on Human Rights Resolution
1994/45. Report on the Mission to the Democratic People’s Republic of Korea, the Republic of
Korea and Japan on the Issue of Military Sexual Slavery in Wartime, 4 January 1996, UN Doc. E/
CN.4/1996/53/Add.1 [buradan sonra ‘Coomaraswamy Report’], para 27.
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38

1910’dan beri Japon isgali altinda olan Kore’den gelenler olusturmak-
tadir. Literatiirde rahatlatict kadinlarin % 80’inin Kore kokenli olduguna
atif yapilmaktadir.®® Rahatlatict istasyonlarindaki uygulamalar korkung
bir vahset derecesine ulasmustir. Kurtulanlarla cesitli gdriismeler yapan
Pyong Gap Min magdurlarin giinde 30 kez Japon askerlerle iliskiye
girmeye zorlandiklarini bildirmistir.'” Dayak, iskence ve diger fiziksel is-
tismar bicimleri de buna duizenli olarak eslik etmistir.*® Diizenli zithrevi
hastalik kontrollerine ragmen “rahatlatict kadinlar”in bazilart ¢esitli has-
taliklara yakalanmis,?* bazilart ise 6lmustir.??> Hamile kalan magdurlar
kiirtaja zorlanmistir.> Intiharlar meydana gelmis,* ancak bazi durum-
larda askeriye bunu gtz ontine alarak kendilerini éldurdikleri takdirde
ailelerine zarar verecekleri konusunda kadinlart tehdit etmistir.”® As-
kerlerin, rahatlatici kadmnlart oldirdikleri durumlara da rastlanmustir.®
Rahatlatict kadin olarak kullanilan magdur sayisinin toplamda 200.000
kadindan? olustugu tahmin edilmektedir.?®

Japonya’'nin yenilgisi magdurlarin acilarinin sona erdigi anlamina
gelmemistir. Magdurlarin bircogu muhafazakir ve ataerkil toplumlar-
dan gelmekteydi, bu ytzden “rahatlatma sistemi’nden kurtulan pek
cok kadin tecaviiz magduru olduklart icin utan¢ duymus ve toplumla
tekrar uyum saglamakta zorluk yasamistir.” Evlerine donen rahatlatict

Ladino, 336, speaks of ‘up to eighty percent’; Wawrynek of ‘more than 80%’, Wawrynek, 914. Bkz.
Jinyang Koh, ‘Comfort Women: Human Rights of Women from Then to Present’, 79 University of
Georgia School of Law, LLM Theses and Essays, Paper (2007), 5 (‘Nearly 80%").

Min, 941. Coomaraswamy raporunda kadmlarin giinde 60 ila 70 erkege sunulmasinin umuldugu-
nu belirtilmistir, Coomaraswamy Report, para 34.

Hung, 186; Min, 941; Coomaraswamy Report, para 10

Karen Parker / Jennifer F Chew, ‘Compensation for Japan’s World War II War-Rape Victims’, 17
Hastings International and Comparative Law Review (1994), 497, 509.

Min, 941.

Yvonne Park Hsu, ’Comfort Women” from Korea: Japan’s World War II Sex Slaves and the Legi-
timacy of their Claims for Reparations’, 2 Pacific Rim Law & Policy Journal (1993), 97, 114.

Min, 941.

Sue R Lee, ‘Comforting the Comfort Women: Who Can Make Japan Pay?’, 24 University of Pennsy-
lvania Journal of International Economic Law (2003), 509, 515.

Wawrynek, 913; Min, 941.

Yazarin kullandigr women and girls ifadesi kadin ve kizlar yerine kadin olarak c¢evrilmistir. ¢.n.
Cf Nathalie I Johnson, ‘Justice for the “Comfort Women”: Will the Alien Tort Claims Act Bring
them the Remedies they Seek?, 20 Penn State International Law Review (2001), 253, 260; Meade,
211; Min, 941; Lee, 509.

Cf Janet L Tongsuthi, "Comfort Women” of World War I, 4 UCLA Women’s Law Journal (1994),
417; bkz. Hung, 187.



Funktionsweise und Zustandigkeit des IStGH nach dem UN-Vertrag und IStGH-Statut SUC VE CEZA 2014 SAYT: 1-2

kadinlarin aileleri ve arkadaslar tarafindan reddedilmesi tizerine bircok
kadin evlerine dahi donememistir.*

Toplumsal bu damgalama ytziinden “rahatlatici kadinlar” Kore’de
ancak 1990’larda su yiziine ¢ikmaya ve yasadiklari hakkinda konus-
maya basladilar. Kim-Hak Sun’un 1991’deki kamu taniklig: bir dontim
noktasi olmus® ve diger magdurlar da yavas yavas onu izlemistir.??
Ancak 50 yil sonra dahi kendi toplumlarindan aldiklar tepki anlayish
olmamustir. Japon Buiytkelciligi ontinde gosteri yapan magdurlara Ko-
reliler gtilmustiir.

Japonya gec¢cmisiyle ¢cok zor yuzlesmistir. Japonya Basbakani Mu-
rayama “rahatlatict kadinlara” yapilanlar yizinden oziir dilemistir,*
ancak 2000’li yillardaki ardili Shinzo Abe, istasyonlarin yonetiminde
Japon ordusunun oldugunu once reddetmis,**Asya uluslarinin olumsuz
tepkileri tizerine Oziir dilemistir.*

“Rahatlatict kadin” vakast mahkemelerde de basarili olamamustir.
Magdurlar Tokyo Savas Suclart Mahkemesi'nden once taniklik yapmis
ancak yargilama hikme baglanamamistir.’” Endonezya’da kurulan Hol-
landa Askeri Mahkemesi ( Batavia Askeri Mahkemesi ) bu suclarin fail-
lerini -Boling’e gore, rahatlatict sistem baglaminda sadece cinsel kolelik
faillerini cezalandiran mahkeme-, yargilamayi denemistir.®® Hollandalt
kadinlar da sistemin magdurlari arasindadir (Endonezya ikinci Diin-
ya Savas’'nin sonuna kadar Hollanda somirgesi olmustur.) ve yargila-

Meade, 215; Min, 941.

Cf Anne Barker, Justice Delayed’, 8 Michigan State University-DCL Journal of International Law
(1999), 453, 459.

Timothy Tree, ‘International Law: A Solution or a Hindrance towards Resolving the Asian Comfort
Women Controversy?, 5 UCLA Journal of International Law and Foreign Affairs (2000-2001), 461,
463; Min, 949.

Min, 950.

Wawrynek, 916.

Hung, 181.

Ibid, 182.

David Boling, ‘Mass Rape, Enforced Prostitution, and the Japanese Imperial Army: Japan Eschews
International Legal Responsibility?’, 32 Columbia Journal of Transnational Law (1995) 533, 546,
Hung, 186.

Boling, 547. Mahkeme Endonezya’da tutsak olarak tutulan 35 Hollandali kadmin davasini ince-
lemistir. Mahkeme kayitlart 2025’e kadar onaylanmus kalacaktir. Meade 2002, dipnot 97. Davanin
Hollanda askeri mahkemesinden 6nce Awochi davasindan ayrilmasit gerekmektedir. (asagida bkz,
58. not).
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ma sadece magdur olan Hollandali kadinlar icin yapilmistir.*” Japonya
Mahkemelerinde yapilan bircok yargilama da basarisiz olmustur.®

1992 yilinda Goniillii Kadin Isci Birliginin yedi iiyesi ve “rahatlatici
kadin” olarak calistirilmis ti¢ kadin tarafindan acilan Kan Pu Davast da
yargisal anlamda kayda deger bir istisnadir.”! Mahkeme - Yamaguchi
Bolge Mahkemesi Shimonoseki Subesi - 1998 yilinda kararint vermistir.
Mahkeme sistem icin oldukca sert ifadeler kullanmis, nazilerin barbar-
ca uygulamalarina esit olabilecek oranda ciddi insan hakk: ihlallerinin
yasandigmi®? ve “rahatlatict kadinlari’na zarar verildigini belirtmis,*
ancak resmi bir 6ziir gerekliliginden bahsetmemistir.*

On yildan fazla bir stire sonra rahatlatict sistemi ve Japonya'nin sis-
temden dolayt sorumlulugu 6zellikle Gliney Kore ve Japonya arasinda
hala 6nemli bir strtiisme konusudur. 2011 Agustos'unda Giiney Kore
Anayasa Mahkemesi, hikimetin Japonya ile anlasmazliklari ¢ozmek
icin somut bir ¢aba sarf etmemesini Anayasa’ya aykirt bularak tartis-
maya agirlik kazandirmistir.®® Ancak gortiniirde tatmin edici bir ¢coziim
yoktur ve yakin gelecekte de gerceklesme umudu bulunmamaktadir.®

2. “Rahatlatma Sistemi” ve Fuhusa Zorlama Sucu

fkinci Diinya Savas'nda uygulanan Rahatlatma Sistemi, devletlerin
sorumluluguyla ve uluslararast insancil hukuk ihlalleriyle ilgilidir. Ayni

Hung, 1806, 187.

Ibid, 189

Kim, 264.

Ibid, 263 and 277.

Ibid, 263. Wawrynek ‘nominal para yargilamasindan bahsetmektedir, Wawrynek, 918.

Kim, 277; Kim, baska tiirlt ifade etmektedir. Davalar Birlesik Devletler'de Yabancilarin Haksiz Fiil
Talepleri Anlasmasina gore ele alinmistir. Bu konu tzerine bkz. Hung, 189.

Asia-Japan Women’s Resource Centre, “’Comfort Women”: Korean constitutional court orders
negotiation’, 27 September 2011, available onhttp://www.ajwrc.org/eng/modules/bulletin/index.
php?page=article&storyid =129 [son ziyaret 6 Mart 2013].

Seul’de Japon elciliginin ontne rahatlatict kadinlarin anisina bir heykel dikilmek istenmesi devam
eden tartismalart gostermektedir. Rahatlatict kadinlar ve onlari savunanlar, Japon elciliginin 6niin-
de cektikleri acilarin taninmast icin diizenli gosteriler yapmustir. Gosterilerden 20 yil sonra Aralik
2011de sehri temsil eden bir grup rahatlatict kadinlart sembolize eden bir kiz heykeli dikmistir.
Glney Kore Disisleri Bakani yardimceisi Japonya'yr rahatlatict sistem sorununun ¢oziilmesi icin
caba sarfetmeye davet ederken, Japon buytikelcisi heykelin hemen kaldirilmasin: istemistir. Chan-
nel NewsAsia, ‘South Korea presses Japan on wartime sex slavery’, 1 Mart 2012; Japan Economic
Newswire, 14 December 2011. Sonradan Japonya basbakani olacak Yoshihiko Noda, heykelin
[...] Japon askerlerin cinsel kolesi olarak anlasiimasmin dogru olup olmadigt konusunda buytik
bir tutarsizlik sergiledigini belirtmistir, The Korea Herald, 29 Mart 2012.
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zamanda da konunun kapsami 6zellikle savas suclart ve insanliga karsi
suclar baglaminda uluslararasi ceza hukukuna uzanmaktadir.

Rahatlatma Sistemine uluslararast hukuk acisindan yapilabilecek
en kapsamli degerlendirme dogrudan magdurlarin acilariyla ilgili olan
alanlara odaklanmaktir, ancak simdiye kadar bu durum goz ardi edilmis
ya da énemsenmemistir. Ornegin, ilgili diger unsurlar da mevcut ise
geng kizlarin ve kadinlarin zorla istasyonlara gotiriilmesi basli basina
bir insanlik sucu olarak degerlendirilebilir.

Ancak bu calismada daha sinirli bir noktaya odaklanmak amaclan-
mistir ve sistemin belirli bir sucla iliskisi ele alinacaktir. Guincel tartis-
malarda 6nemli bir yeri olan ve sistemin bir agisint vurgulayan bir sug:
Fuhsa Zorlama Sucu.

Uluslararasi Ceza Mahkemelerinin Statiileri ve Yargilamalari ince-
lendiginde fuhsa zorlama sucunun kisa bir siire 6nce kodifike edildi-
gi izlenimi olusabilir. Nirnberg Anlasmasinda yer alan “insanliga kar-
st suclar” hukmi koleligi de icerecek sekilde sistemde islenen diger
suclar bakimindan uygulanabilir olsa da fuhsa zorlama sucuna acikca
atif yapmamaktadir.”” Tokyo Savas Suclart Mahkemesi Anlasmast icin
de ayni durum gecerlidir.®® Nirnberg Yargilamalarinin dayandigi Gu-
venlik Konseyi'nin kontrol altindaki bolgelerle ilgili aldigi 10 numarali
Karar'da da insanliga karst suclar kapsaminda kolelik ve tecaviizden
bahsedilmis ancak fuhusa zorlama bakimindan sessiz kalinmustir.® Eski
Yugoslavya (ICTY) Uluslararasi Ceza Mahkemesi Statiist icin de ayni
durum gecerlidir.”® Ruanda Uluslararast Ceza Mahkemesi Stattisiinde
ise fuhsa zorlama, savas suclart kapsaminda yer almis, insanliga karst
suc olarak degerlendirilmemistir.>!

1998 Uluslararast Ceza Mahkemesi Statiisti fuhsa zorlama sucunun
actkca yer aldigi ilk uluslararasi yargisal organ statiistidir.’® Su¢un un-

Atticle 6(c) of the Charter of the International Military Tribunal at Nuremberg [‘Nuremberg Char-
ter’] (1945).

Article 5(¢) of the Charter of the International Military Tribunal for the Far East [‘Tokyo Charter’]
(1940).

Article II(1)(c) of Control Council Law 10 [‘CCL 10°] (1945).

Article 5 of the Statute of the International Criminal Tribunal for the Former Yugoslavia [ ICTYSt']
(1993).

Cf Articles 3 and 4(e) of the Statute of the International Criminal Tribunal for Rwanda [ICTRSt]
(1994).

Article 7(1)(g) of the Statute of the International Criminal Court [TCCSt] (1998).
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surlar fiilin bireysel yonleri bakimindan ¢ok daha fazla ayrinti sagla-
maktadir.>

Ancak buradan ICC statiisiiniin yurirligiinden once fuhsa zorlama
sucunun insanliga karst bir suc¢ olarak kabul edilmedigi sonucunu ¢i-
karmak hatali olur. Aslinda dikkate alinmasi gereken husus ICC Stati-
sinden once hicbir belgenin bu kategoriye giren suclarin eksiksiz bir
listesini yapmamasidir. Bunlar tam tersine ya tim “diger insanlik dist
hareketlere™* toplu atf yapmis ya da Givenlik Konseyinin 10 Nu-
marali Kararr'nda oldugu gibi suc listelerinin acik uclu oldugunu farkl
bicimde ifade etmistir.>

Batavia Askeri Mahkemesi, cinsel kolelik sistemiyle iliskili suclart
“fuhsa zorlama™ iddiasi altinda yargilamaya calismis, ancak Hollanda
Mahkemelerinde de gorildigl tzere, sug, “savas sucu” olarak kabul
edilmistir.’” Ancak baglamsal unsurlari disinda sucun anayasada 6nem-
li bir degisiklik yapmak geregi anlamina gelmedigi ileri stiralmustir.>®
Hollanda Dogu Hint Adalart Ulusal Kanunu “fuhsa zorlama amaciyla
kizlarin ve kadinlarin kacirilmasina” atif yapmistir (1919°da kurulan
Savas Faillerinin Sorumlulugu ve Cezalarin infaz Komisyonunda sug,
savas suclari listesinde yer almistir).®

Article 7(1)(g)-3 of the Elements of Crime of the International Criminal Court, PCNICC/2000/1/
Add.2 (2000) (hereinafter ‘Elements of Crime’).

Art 6(c) Nuremberg Charter; Art 5(¢) Tokyo Charter; Art 5(i) ICTYSt; Art 3() ICTRSt.

CCL 10 contains, in Art II1(c), kotti muamele kelimesi 6ldirmeyi de icine almakla birlikte bunun-
la sinirlanmamaktadir. [...J

Argibay (2003), 382.

Ibid, 382 and 383.

Baglamsal unsur failin hareketinden bagimsizdir. Ozellikle insanliga karst suc alaninda, uluslar
arast ceza hukukunun gelismesi ile birlikte baglamsal element de bir takim degisikliklere ugra-
mustir. Modern uluslararast ceza hukukunda bireysel hareket sivil ntifusa yonelmis genis capta ya
da sistematik bir saldir1 niteliginde ise sadece ‘insanliga karst su¢’ olarak siniflandirilabilir. Art 7(1)
ICCSt. Uluslararasi silahli catismalarda savas suclarinin baglamsal unsuru international (Arts 8(2)
(a) and 8(2)(b) ICCSV), ulusal silahli catismalarda ise (Arts 8(2)(¢) and 8(2)(e) ICCSt)

Art. 1, para. 7 of Statute Book Decree No. 44 of 1946 concerning the ‘Definition of War Crimes’, Cf
Case No 76, Trial of Washio Awochi, Netherlands Temporary Court-Martial at Batavia, Judgment,
25 October 1946, Birlesmis Milletler Savas Suglart Komisyonunda rapor edilmistir, , Law Reports
of Trials of War Criminals, Vol XI-XV, Buffalo, New York, 1997, 123 [buradan sonra ‘Awochi’]. Ba-
tavya Askeri Yargilamasi kayitlarinin ( yukarida bkz., 35. not) simuflandirici karakteri dolayistyla bu
hukukun Yargilamanin degerlendirmelerine gore sekil alip almayacag: tam olarak acik degildir.
M Adatci, ‘Commission on the Responsibility of the Authors of the War and on Enforcement of
Penalties’, 14 AJIL (1920), 95. Birinci Diinya Savast'nun bitimine yakin Paris Baris Konferansi'nda
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Dava bu baglamda 6nem kazanmus, Batavia’da restaurant ve bara
bitisik bir genelev olarak tanimlanan® Sakura Kuliibi'niin sahibi Was-
hio Avochi, Hollanda Mahkemesi'nde (bu davada Hollanda Gecici As-
keri Mahkemesi) yargilanmustir. Her ne kadar vaka, rahatlatma sistemi
ile ilgili olmasa da, kultipte seckin Japon sivillere hizmet sunulmaktay-
d1,%? askeri mahkeme fuhsa zorlama sucuna, kendi déneminde anlasil-
digi1 haliyle, 1sik tutacak sekilde bir yargilama yapmustir. Vaka, rahatlatict
kadin uygulamasi ve istihdami ile bazt benzerlikler gdstermektedir, kiz
ve kadinlarin buytk bir kismut ise alinma sirasinda genelevin varligin-
dan habersizdir ve ayrilmak istediklerinde ki hepsi istemistir, hapis ya
da sinir dist edilmekle tehdit edilmislerdir.®

Yargilama ¢ temel nedenden otirt dikkat cekicidir. Her seyden
once, Hollanda Mahkemesi yargisal degerlendirmesinde 1919 Komisyo-
nunda 6nemi ortaya cikan insan kacirma sucundan ziyade fuhsa zorla-
ma sucuna vurgu yapmistir ( Awochi o dénem mevcut degildi).* Tkinci
olarak dava sucun hareket unsuru bakimindan 6rnek teskil etmektedir:
Ornegin magdurlarin hareket 6zgiirliikleri biiyiik olctiide kisitlanmustir,
Japon askeri polisi tarafindan tehdit edilen kizlar ayrilmak istemektedir,
bu durumlar mahkeme tarafindan “fena muamele, daha da kotisa 6z-
glrlikten mahrum edilme” olarak yorumlanmis, tehditler, magdurlarin
Japon musterilerle birlikte olmalart bakimindan ciddi bir zorlama olarak
kabul edilmistir.®®

Sonradan ortaya cikan “zorlama” kavrami kelimenin geleneksel an-
lamryla benzesir gortinmektedir. Ancak burada degerlendirilmesi ge-
reken ugtinct bir a¢t daha vardir: Mahkeme kizlarin ¢cogunun “asirt
yoksul ve ¢ok zor kosullarda” olduguna atif yapmamistir. Bu kosullar
ozellikle verilecek ceza icin Oonemli olsa da (benzer kosullarda sanik
avantaj kazanmustir) maddi hukuk degerlendirmesini pek etkilememis-

kurulan Komisyon, ¢zellikle Almanya ve miittefiklerinin isledikleri savas suclarini incelemek icin
olusturulmustur. 29 Mart 1919 tarihli raporunda, Komisyon aralarinda “fuhsa zorlama amaciyla
kiz ve kadinlarin kacirilmasi’ninda oldugu 32 su¢ iddiasina iliskin daha fazla bilgi toplanmasini
onermistir. Ibid, 114.

Awochi, 122.

Ibid.

Ibid, 122 and 123; and cf Antonio Cassese, International Criminal Law, OUP 2003, 55, dipnot 11.
Awochi, 124.

Ibid.
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tir.% Bu, goriilecegi tizere, daha yakin gecmiste acikligini kaybedebile-
cek bir degerlendirmedir.

fkinci Diinya Savast ve Batavia Yargilamalarr'nin sonrasinda, fuhsa
zorlama sucu 6zellikle uluslararasi insancil hukuk kapsaminda gorintr
olmustur. Awochi'den 3 yil sonra, Dordincii Cenevre Sozlesmesi’nin
27. maddesinde kadinlarin onurlarina yonelik her tiirlt saldiridan, 6zel-
likle tecaviiz, fuhsa zorlama ve her tirlt sarkintiliga maruz kalmaktan
korunacaklar1 kabul edilmistir. [...].7

1977°de onaylanan Cenevre Sozlesmeleri Ek Protokoli, cinsiyete ba-
kilmaksizin korunan kisiler icin fuhsa zorlamanin yasaklanmasini kabul
etmistir.”® Tkinci Ek Protokol'de yer alan bu hiikiim Ruanda icin Ulus-
lararasi Ceza Mahkemesi Stattisi’nli de etkilemis ve hiikme Statii’de
atif yapilmustir.®” Eski Yugoslavya icin Uluslararast Ceza Mahkemesi'nin
yargilamalarinda fuhsa zorlama sucu acik¢a insanliga karst su¢ sayil-
mistir.”® Sug, hem Ruanda ic¢in Uluslararast Ceza Mahkemesi'nin hem
de Eski Yugoslavya icin Uluslararast Ceza Mahkemesi'nin statilerin-
de yer alan “diger insanlik disi hareketler” ifadesine dahil sayilmis ve
sucun “uluslararasi insan haklari enstrimanlarinin bircoguna gore de
tartismasiz olarak insanlik onuruna ciddi bir saldirt” teskil ettigini kabul
etmistir.”* Eski Yugoslavya icin Uluslararast Ceza Mahkemesi'nin daya-
naklarindan biri Birlesmis Milletler Genel Sekreterligi'nin 1993 yilinda
yayinlanan” ve eski Yugoslavya’daki catismada yasanan tecaviiz ve
fuhsa zorlama dahil olmak tzere her tirli cinsel saldirinin “insanlik

Ibid, 125.

Madde 27, Convention Relative to the Protection of Civilian Persons in Time of War (buradan
sonra ‘Geneva Convention IV"), 12 Agustos 1949.

Art 75(2)(b) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977 (buradan
sonra ‘AP1"); Art 4(2)(e) Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol 1), 8 June
1977 (buradan sonra ‘AP2’). Ayrica bkz. Yves Sandoz, Christophe Swinarski, Bruno Zimmermann,
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, Geneva 1987, 874, para 3049.

Art. 4(e) ICTRSt. Yukarida bkz, 48. not.

Art 5(1) ICTYSt; Art 3(i) ICTRSt.

Dava No: IT-95-16-T, Zoran Kupre ki ve digerleri, (Dava Dairesi), 14 Ocak 2000, para 566.

See eg Dava No IT-95-17/1-T, Anto Furund ija, (Dava Dairesi), 10 Aralik 1998, dipnot 201 (bura-
dan sonra ‘Furundzija (Dava Dairesi)’).
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dist hareket” kapsaminda sayilacagini belirttigi raporudur.” Ancak Eski
Yugoslavya icin Uluslararast Ceza Mahkemesi kararlarinda tartisilan
cinsel suclar bakimindan, vurgu genellikle ilgili sucun farkli yonlerine
yapilmistir.

Ornegin Kunarac davasinda, magdurlara karsi islenen fiiller kolelik
dolayisiyla cezalandirilmistir. Davaya neden olan olaylar rahatlatma sis-
temi ile benzerlikler gostermektedir.”* Dava dairesi, 6 ay boyunca bir
evde hapsedilen ve defalarca tecaviize ugrayip, “eve donen askerlere
cinsel hizmet saglamak icin kullanilan” iki kiza gondermede bulunmus
ve kizlarin aslinda “kendilerine yapmalart emredilen her seyi” yaptikla-
rint ve kacma sanslarinin bulunmadigint belirtmistir.”

Mahkemenin sucun unsurlari konusunda oldukca liberal bir tavir
sergiledigini belirtmekte fayda vardir. Mahkeme sadece magdurun ¢z-
glr iradesinin kirllmasini degil, cebri, aldatmay1, gercek olmayan vaa-
di, gtivenin kotiye kullanidmasini, magdurun konumundan yararlan-
mayi1, esareti, gozaltini, psikolojik baskiy1 ve sosyo-ekonomik kosullart
da zorlama kabul etmistir.”® Zorla calistirmaya veya zorunlu hizmete
zorlama, 6rnegin fuhus yoluyla, acikca kolelik gostergesi sayilmis” ve
bu sekilde iki su¢ arasinda baglanti kurulmustur. Tek basina gozaltt ve
devam eden esaretin kolelik bulgusuna ulasmak icin genellikle yeterli
olmadigt aciga kavusturulmustur.”

Bununla birlikte Eski Yugoslavya icin Uluslararasi Ceza Mahkemesi
insanliga karst suclara farkli sekilde yaklasmistir. Kolelestirme ve fuhsa
zorlama suclari bakimindan zorunlu bir su¢ unsuru getirilmis, ancak
uluslararast ceza mahkemeleri tarafindan suclarin farkli yorumlanma
olasiligr da goz ardr edilmemistir.”

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), Presented 3 May 1993, para 48, S/25704.

Dava No IT-96-23-PT, Dragoljub Kunarac and Radomir Kova Islah Davasi, 8 Kasim 1999, para
10.1.

Dava No IT-96-23-T & IT-96-23/1-T, Dragoljub Kunarac, Radomir Kova and Zoran Vukovi , (Trial
Chamber), 22 Subat 2001, paras 732 — 742. (buradan sonra Kunarac (Dava Dairesi)’).

Ibid, para 542.

Ibid.

Ibid.

Ancak asagida bkz., 81 — 83. deki notlarda, uluslararasi ceza hukukundaki zorlayici unsur kavra-
mit ile bir noktada birlesilmektedir.
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UCM Statiist’'nde® fuhsa zorlama sucunun insanliga karsi suclarin
icine dahil edilmesiyle kodifiye edilen uluslararas: cinsel suclarin kap-
sami1 genislemistir. Roma miizakerelerindeki Cinsiyet Adaleti icin Kadin
Kurultayr’nin ¢alismalari sayesinde®® Statli, bugiin diger tim Uluslara-
rast Ceza Mahkemeleri kurucu statiilerinden daha kapsamli bir cinsel
suc¢ kataloguna sahiptir.

Sucun unsurlart, suga iliskin daha ¢ok ayrinti saglamaktadir. Fail,
magdur tizerinde cinsel davranislar gerceklestirmeli ya da gerceklestir-
meye kalkismali veya bu davranislarla ilgili olarak bir ¢ikar beklentisi
(maddi ¢ikar olmast sart degildir) icinde olmalidir.®

Ancak zorlayict unsur Kunarac kararini yansitmaktadir. “Fuhsa zor-
lama”nin modern anlami, kolelestirmede oldugu gibi, geleneksel anla-
yistaki cebri hareketlerle sinirli degildir. Sucun unsurlarina gore failin
cinsel davranislari “bu tir kisi ve kisilere ya da diger kisilere karst cebir,
baski, alikoyma, manevi baski ya da gtiveni kotiiye kullanma gibi zorla-
ma veya cebir tehdidi ile veya ortamin zorlayiciligt dolayisiyla ¢ikar sag-
lamak suretiyle veya bu kisi veya kisilerin gercek anlamda riza goster-
me kudreti olmamasindan faydalanarak” gerceklestirmesi gereklidir.®®

Bu sucun saldirgan yapisini yansitan kapsamli bir listedir. insanliga
karst suclar kapsaminda zorlayici unsurun nasil anlasilmast gerektigini
de gostermektedir. “Zorlama” kavraminin tizerinde, tecaviiz sucunda®
ve insanliga karsi suclar kapsaminda yer alan cinsel suclarda® oldugu
gibi, magdurlarin “zorla transferi” sucunda® da ayrintili bir sekilde tize-
rinde durulmaktadir.

Peki, Awochi giinlerinden beri degisen ne oldu?

Art. 7(1)(g) ICCSt.

Bkz. Gerhard Werle, Principles of International Criminal Law, CUP 2009, 323, fn 200.ss

Sucun unsurlari, Art 7(1)(g)-3, birinci ve ikinci unsur.

Ibid, birinci unsur

Ibid, Art 7(1)(g)-1, ikinci unsur.

Ibid, Art 7(1)(g)-6, birinci unsur. Ancak hareketin icinde yer alan tim zorlayict dgeler degil,
sadece fuhsa zorlama su¢ unsuru olacaktir, 6rnegin hamilelige zorlama gibi cesitli zorlama alter-
natifleri fuhsa zorlama sayilmayacaktir. Ibid, Art 7(1)(g)-4, para 1. Kisirlastirma sucu bakimindan
suc unsuru, sucun magdurun rizast olmaksizin islenmesidir, aldatma ile alinan bir riza ise gecerli
degildir, ibid, Art 7(1)(g)-5, para 2, fn 20.

Ibid, Art 7(1)(d), 1. unsur, dipnot 12.
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flk bakista, Batavia Askeri Mahkemesinin “fuhsa zorlama” sucu yo-
rumunun UCM Statiisi'ne gore oldukca sinirlayict oldugu gorilebilir.
Davada yukarida aciklanan etkenler, - magdurlarin hapsedilmesi, teh-
ditlere maruz kalmalari, tehditlerin agirligi®, kimulatif sartlar olarak
anlasilmis, hangi davranislarin bu tiir bir durum sayilacagi belirlenmistir.

Ancak bu askeri mahkemenin sucu anlama bicimi degildir. Dava ra-
porunda belirlenen etkenlerin “fuhsa zorlama” sucunun temel unsurlart
bakimindan “6rnek” niteliginde oldugu, sucun olast tim bicimlerinde
zorlama sayilabilecek davranislar olmast gerektigi belirtilmistir.5®

Awochi yargilamasinda, kulibiin, magdurlari istihdam ve c¢alistirma
bicimi bliytik 6nem tasimaktadir. Durum “rahatlatma sistemi’nde kulla-
nilan kadinlar hatirlatabilir, bircok goriise gore, Japonya’'dan getirilen
profesyonel fahiseler® kismi, akademik tartismalarda 6nemli goril-
mustir. Sisteme “gontlli” katidanlar ile sisteme zorla dahil edilenler
arasindaki ayrim bazi akademisyenlere gore dnemlidir, digerlerine gore
ise, Min’in de dikkat cektigi gibi, askeri geneleve striikleyen ekonomik
kosullar dolayisiyla Japon rahatlatici kadinlar da “rahatlatma sistemi”
magduru haline gelmislerdir.”

Awochi kriteri uygulandiginda, magdurlarin nasil istthdam edildigi
ikincil bir éneme sahip olmaktadir. Raporda, isteyerek ve bilerek fa-
hiseligi kabul eden kadinlarin sonradan sistemden ayrilmak istemele-
rine ragmen izin verilmemesinin ve tehdit edilmelerinin bu az sayida
vaka bakimindan belirleyici faktor oldugu belirtilmistir.”* Bu durum, ilk
nedenin, motivasyonun ne olduguna bakilmasindan uzaklasildigini ve
ilgili hareketin yapildig1 andaki kosullarin incelendigini gostermektedir.
Bu, eszamanlilik kuralinin da dahil oldugu Uluslararast Ceza Hukuku-
nun temel prensipleriyle de uyumlu olan dogru bir yaklasimdir.*?

Rahatlatma kadinlarinin durumu, bu konuda Awochi magdurlari ile
karsilastirilabilir yani rahatlatma sisteminde de kadinlarin istihdam bi-
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Yukarida bkz. 62. not.

Awochi, 124.

Yukarida bkz. 8. not.

Min, 939.

Awochi, 123.

Bu akis acist tizerine bkz. Paul Behrens, ‘Assessing international criminal evidence: The case of
the unpredictable génocidaire’, 71 Zeitschrift fiir ausldndisches dffentliches Recht und Vélkerrecht
(2011), 681.
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¢imi fuhsa zorlama sucunun olusmasini engellemez. Rahatlatma siste-
minde de belirleyici faktor magdurlarin kagmaya calistiklarinda daha
agir yaptirimlara maruz kalmasidir: Lee, kacmaya calisan rahatlatici ka-
dinlarin genellikle fiziksel iskenceye maruz kaldiklarini belirtmistir.*?

Diger taraftan Awochi tespitleri dikkate alinirken kararin fuhsa zor-
lama suc¢u bakimindan c¢izdigi sinirlar gozetilmek zorundadir. Tehdit
olmaksizin, 6rnegin sadece magdurlarin ve ailelerin yoksullugundan
faydalanarak, fuhsun gerceklestirildigi durumlarin fuhsa zorlama kap-
saminda sayilip sayilmayacagr sorusunu cevaplamak zordur. Ictihat
hukukunun yetersizligi karsisinda bu konular geleneksel Uluslararast
Ceza Hukuku temelinde degerlendirilmesi gereken konulardir. Awochi
Karari, fuhsa zorlama sugunun zorlayict unsurunun genis bir sekilde
anlasilmasina izin vermemektedir, her ne kadar raporda zorlama un-
suru sucun tim olast bicimlerini kapsayacak sekilde ele alinmissa da
magdurlarin ekonomik durumunun somiurilmesi sadece usuli olarak
dikkate alinmustir. >

Modern Uluslararast Ceza Hukukunda konuya iliskin kapsamli bir
liste verilmesine ragmen, sucun unsurlart, fuhsa zorlama sucunda zor-
layict unsuru tanimlar ve bu konuda kesin bir sonuca varilmasina izin
vermez.

Kunarac Dava Dairesi, magdurun rizasinin ya da ¢zgulr iradesinin
yokluguna veya imkansizligina yol acan etkenler baglaminda sosyo-e-
konomik durumlara atif yapmustir.”> Zorlayict unsur belirlenirken, fuhsa
zorlama sucunun diger bir insanliga karst su¢ olan kolelestirme sucun-
dan ayrilmast kolay degildir. Aslinda sucun unsurlarinda fuhsa zorlama
sucu bakimindan zorlayict unsurun daha dar sekilde anlasilmasi gerek-
tigine dikkat cekilmistir.”® Yoksullugun somiiriilmesi durumundan ise
sOz edilmemistir.

Buradan, boyle kosullardan yararlanmanin zorlayict unsuru yerine
getiremedigi sonucuna ulasilamaz. Ornegin, eger ekonomik kosullarin
somurilmesi ile fail adma Ustin bir pozisyon saglantyorsa (somiirge
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Lee, 515.

Cezalandirma diistinceleri tizerine yukarida bkz, 63. not.
Kunarac ( Dava Dairesi), 542.

Yukarida bkz. | 80. not.
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baskisinda kolayca gortlebildigi gibi), su¢ olusturan davranisin kendisi
“manevi baskt”, “gliveni kotliye kullanma”, “zorlayict ¢evreden cikar
saglama” ya da sucun unsurlarindan sayilan diger durumlardan birini
yaratabilir.”” Ancak daha sonra bu davranis baska zorunluluklart ge-
rektirebilir.

Ekonomik sikintilarin zorlayict unsur yontinden ele alinmasi, bugtin
zorluk teskil etmektedir, 1940’larda yaygin bir bicimde kabul goren fuh-
sa zorlama kavramina bunlarin dahil edilmesi itirazlara neden olmakta-
dir. Cebir, tehdit, fuhustan ka¢gmaya calisan magdurun cezalandiridlmast
gibi etkenlerin yoklugu karsisinda, ekonomik durumun somurilmesi-
nin bu baglamda bir zorlama bi¢imi olarak degerlendirilmesi ciddi zor-
luklarla karsilasiimasina neden olabilir.

3. Sonug Diisiinceler

Fuhsa zorlama sucu, 1919 Savas Faillerinin Sorumlulugu ve Ceza-
larin Infazi Komisyonu'nun raporundan beri ciddi oranda degisiklige
ugramistir. Kacirma sartinin gerekliligi dahi 1940’lardan bu yana terke-
dilmistir. Modern Uluslararasi Ceza Hukukunun su¢ bakimindan getir-
digi en 6nemli degisiklik zorlayict unsurun yorumlanmasinda olmustur,
buglin sucun unsurlart icerisinde yer alan ve cesitli alternatiflerin yer
aldigi onemli liste bunu gostermektedir.

Rahatlatma sisteminin icindeki kadin ve kizlara yonelik kot mua-
mele, kacmaya calisan magdurlarin cesitli sekillerde cezalandirilmast,
vakalarin ezici oranda c¢oklugu, yasananlarin, o zamanda dahi, fuhsa
zorlama sucunun tanimina kolayca uydugunu ileri stirmek icin iyi bir
nedendir.

Rahatlatma sistemi haricindeki her fuhus davasi icin ise ayni sey
soylenemez. Ekonomik kosullarin somurilmesi suretiyle fuhsa katil-
ma gerceklesmis ise, geleneksel anlayis bu durumu otomatik olarak
su¢ kapsamina almamaktadir. Modern Uluslararast Ceza Hukukunda
da durum aynidir. Ancak Roma Statiisii ve sucun unsurlari bu tir baski
yontemleriyle, giic durumun somurilmesi ya da zorlayici ¢cevre kosulla-
rinin kullanilmasi gibi gerceklesen fuhus bicimlerinin de su¢ kapsamina
alinmasina olanak saglamaktadir.

Ibid.
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Bu, fuhsa zorlama sucunun modern diizenlenisinin daha ilerici ol-
dugu anlamimna m1 gelmektedir?

Sucun unsurlarinda yer alan alternatif listelere gore, bu cazip bir so-
nuctur. Sucun geleneksel olarak katt bir bicimde anlasildigi sonucunu
da ortaya cikarmaktadir.

Ancak, 1946 Awochi karari farkli bir okumaya olanak saglamaktadir.
Zorlama kavramint tim olast bicimlerdeki baski olarak yorumlamus,
davranis 6rneklerini gostermis ancak kavramin sinirsizligint iddia etme-
mistir.”® Sonug olarak su¢ esnek yapidadir ve farkli yargisal yorumlara
izin vermektedir. Bu degerlendirme 1siginda, sucun unsurlarinin yer al-
dig1 metindeki geleneksel fuhsa zorlama kavraminin daha az avantaj-
Ii oldugu sodylenebilir. Tleri stirtildiigii lizere, adaletin cikarlar1 geregi,
zorlamaya dayanan fuhsun dayandigt saldirgan karakteri vurgulayan
gerceklikler su¢ bakimindan dikkate alinabilir.

Bununla birlikte bu durum kendi icinde zorluklar tasimaktadir. Dik-
kate alinmast gereken gerceklikler esnek bir yaklasimla cesitlendirile-
bilir, bu da sanik bakimindan agir olabilir. Cesitlilik temel olarak, ilgili
hareketin su¢ niteligine iliskin 6nceden yapilacak nazik ikazlarin gi-
vence altina alinmasint saglar.” Kanunilik ilkesi ortaya cikan ikazlar-
dan birisidir, vurgulanan gerceklikler 6nceden yapilacak nazik ikazlarin
bir degerlendirmesi ise su¢ normu sadece hareket yapildigi anda var
olmakla kalmayacak, ayni zamanda, bu sartin etkin bir bicimde yerine
getirilmesinde de yeterli olacaktir.'®

Uluslararasit Ceza Hukuku ¢esitli baglamlarda bu durumlarla mtca-
dele etmektedir, tecaviiz sucunu'® olusturan hareketin belirlenmesi ve
UCM Statisti'ndeki “diger insanlik disi hareketler’in'® yorumlanmast
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Cf Awochi, 124.

Cf eg, James M West, ‘Martial Lawlessness: The Legal Aftermath of Kwangju’, 6 Pacific Rim Law
and Policy Journal (1997), 127.

Jared L Watkins; Randle C Defalco, ‘Joint Criminal Enterprise and the Jurisdiction of the Extraor-
dinary Chambers in the Courts of Cambodia’, 63 Rutgers Law Review (2010), 201, 203.

Cf Furundzija (Dava Dairesi), paras 177, 184.

Bkz. Dava No IT-97-24-T, Milomir Staki, (Dava Dairesi), 31 Temmuz 2003, para 719 ve Temyiz
Dairesi Dava No IT-95-14/2-A, Dario Kordic and Mario Cerkez, (Temyiz Dairesi), 17 Aralik 2004.
Sucu olusturan insanlik dist hareketlerin genis distnilmesi halinde kanunilik ilkesinin ihlal edi-
lebilecegi, insanlik dist hareket ifadesinin bu potansiyeli tasidigt belirtilmistir.
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buna ornektir. Bu durumun Ceza Hukukunun kodifiye edilmesinde bir
etkiye sahip oldugu da goz ontine alinmalidir, yasalart hazirlayanlar
yasal belirlilik getirmeye calisirken geleneksel hukukun eksikliklerini
bulmakta zorlanirlar. Bu baglamda dikkate alindiginda, sucun unsurla-
rinda goruldigi gibi, 1946 Batavia Askeri Mahkemesi goriisiinde one
surtilen fuhsa zorlama sucu kavramini, kabul edilmis savunma haklart
ile birlikte disinmek daha iyi olacaktir.

Ancak hazirlanan kapsamli listelerin yirtrliglinde sorun olmayaca-
gin1 soylemek mimkiin degildir. Ortaya cikacak en biiylik zorluk cinsel
suclarda magdurlarin gercek rizalarint belirlemek yontinden olacaktir.
Ornegin ekonomik kosullarin agirliginin zorlayict unsur olusturup olus-
turmayacagi, sefalet icinde yasayan magdurlarin gercekten bu konuda
riza gostermeye ehil olup olmadiklart, bu magdurlarin gosterdigi riza-
nin yargisal kararlarda 6nem tasityip tasimayacagi ortaya cikan sorun-
lardandir.

Cok farkli senaryolarda ortaya ¢ikan fuhsa zorlama ya da sozde fuh-
sa zorlama iddialari, -Birinci Diinya Savasi’'ndan Eski Yugoslavya’'daki
catismalara degin, durumlar arasinda ve sucun unsurunun tanimlanma-
sinda ortakliklar olup olmadigt sorularini ortaya ¢ikarmaktadir.

Baris doneminde ya da sivil topluma yonelik buyik kampanyalar
doneminde su¢un 6nemli bir yere sahip olmasi tesadif degildir. Onun
temel Ozelligi, gorindigi gibi, maddi bir yarardan ziyade, rahatlatma
sisteminin gortintisteki planlayicilarinin manevi bir yarar saglamasidir.'*

Bu nesnellestirme stirecini gercekten sembolize eden sey magdur-
larin en mahrem hareketleri dahil olmak tizere kolaylikla faillerin em-
rinde olduklardir. Tim korkungluguna ragmen bu bireylere yonelen
kisisel bir suctan ¢cok daha otedir, faillerin bu tiir durumlarda magdur
toplulugu tizerinde sahip oldugu genel tutum bu durumu fazlasiyla
gostermektedir. Bu nedenle baris doneminde ve kampanyalar done-
mindeki baglantinin devam etmesi ile umulmaktadir ki yakin gelecekte
bu tiir bir su¢ ortadan kalksin.

Fuhsa zorlama sucunun unsurlarini anlamak ve sucu cesitli bag-
lamlarda incelemek bakimindan rahatlatma sistemi vakas: onemlidir:

1% Yukartya bkz., 5. ve 6. notlar.
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Sucun kokenleri ve bunun 6tesinde zorlayict unsuru gelistiren 6rnek-
leri deger tasimaktadir; sucun meydana gelmesi durumlarina dikkat
cekmekte ve boylece erken bir uyart mekanizmast saglamaktadir. Ayni
zamanda, daha erken sathalarda sucun gelismesini Onleyecek strateji-
lerin belirlenmesine ve sucun etkili bir bicimde 6nlenmesine yardimci
olmakta, boylece suca eslik eden act ve asagilanmalarin da bitmesine
destek olmaktadir.
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The ‘Comfort System’ — A Crime Against Humanity"'

DR. PAUL BEHRENS?

That war attracts euphemisms, is to be expected. Cities are ‘taken’,
‘collateral damage’ is caused, ‘friendly fire’ has occurred. And yet, some
euphemisms are particularly difficult to digest. The term ‘comfort wom-
en’ must have a principal place in that context — a term which conjures
up associations of charity on the one hand and grief on the other. In
the Second World War, the phrase was used to describe the system of
sexual slavery employed by the Japanese military.?

Thousands of women became victims of the system, whose conse-
quences were felt long after Japan had surrendered to the allied pow-
ers. Many of the former ‘comfort women’ did not feel that they could
discuss this form of abuse even within their countries of origin and
within their own societies. Nor did the judicial reaction to the ‘comfort
system’ prove adequate — neither with regard to the individual criminal
liability of the perpetrators, nor with regard to the potential responsi-
bility of the Japanese Empire.

Nearly seventy years after the end of World War II, and at a time
when the numbers of the perpetrators are dwindling, the usefulness of
reflections on the ‘comfort system’ raises questions. But its evaluation
under international law matters — not least for the survivors and their
families and for the preservation of societal memory. It also matters
because Japan was not the only country to employ a system of sexual
slavery. Rape camps and other forms of sexual exploitation continue to
accompany armed conflict, and an assessment of the ‘comfort system’

' Okan Universitesi Hukuk Fakiiltesi ve Istanbul Barosu'nca 26-28 Eyliil 2011 tarihleri arasinda

birlikte yapilan, Prof.Dr. Serap Keskin Kiziroglu tarafindan organize edilen “Uluslararast Cezalan-

dirtlabilirlik ve Uluslararasi Ceza Mahkemesi Sempozyumu”nda 27 Eyliil 2011 tarihinde sunulmus

tebligdir.

School of Law;, University of Edinburgh.

3 On the Japanese word that was employed (ianfu) and its connotations, see Chin Kim / Stanley
S Kim, ‘Delayed Justice: The Case of the Japanese Imperial Military Sex Slaves’ 16 UCLA Pacific
Basin Law Journal (1998), 263 and fn 1.
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may therefore yield findings which are expected to be of significance
in other contexts as well.

It is the objective of this chapter to provide an overview of the
‘comfort system’ as operated during the Second World War and to out-
line selected aspects of international criminal law which apply to its
assessment. Particular emphasis will be placed on one specific crime
which appears to best reflect the features of the system and which is
today incorporated in the Statute of the International Criminal Court:
the crime against humanity of enforced prostitution.

1. The ‘Comfort System’ in the Second World War

‘Comfort stations’ — places in which sexual services were provided
to Japanese soldiers — can trace their roots even to the late 19th centu-
ry, when, during the Sino-Japanese War of 1895, privately run stations
of this kind had come into existence.* A more ‘formal’ system was
established in Shanghai in 1932 after the ‘Shanghai Incident’ and then
in 1937 after the occupation of Nanking.’> In the 1940s, the system
encompassed territories which were under Japanese control: including
Taiwan, Indonesia and, prominently, Korea.®

The adoption of this system had been based on a variety of reasons.
Prominent among them was the intention to prevent Japanese soldiers
from raping women in the territories in which they were stationed, but
also the desire to avoid the spread of veneral diseases.” Security con-
cerns were a further issue: the ‘comfort stations’ were regulated by the
Japanese army, and nonmilitary men did not have access to them, so
that the risk of the passing on of secrets by Japanese soldiers to spies,
was reduced.?

For the political, but also academic debate on the ‘comfort system’,
the methods by which the women were recruited, have attained con-
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Pyong Gap Min, ‘Korean “Comfort Women”: The Intersection of Colonial Power, Gender, and
Class’, 17:6 Gender and Society, (2003), 938, at 948.

Christine ] Hung, ‘For Those Who Had No Voice: The Multifaceted Fight for Redress by and for
the “Comfort Women™, 15 Asian American Law Journal (2008), 177, 183.

Min, 941.

Hung, 184.

Christine Wawrynek, ‘World War II Comfort Women: Japan’s Sex Slaves or Hired Prostitutes?” 19
New York Law School Journal of Human Rights (2003), 913, 915, and see Hung, 184.
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siderable importance. In modern Japan, claims have been advanced by
members of the political right that the ‘comfort women’ volunteered
their sexual services or that they were ‘hired as paid prostitutes’.” That
some professional prostitutes from Japan were employed in the ‘com-
fort stations’, can be substantiated' — although questions have been
raised about the ‘voluntariness’ of their service.!! But many young
women were recruited through deception: by promises of jobs as wait-
resses, typists?, as cooks or cleaners.” Some were told that their ser-
vice would take place in ‘comfort stations’ but misled about the nature
of their work: they were told that their tasks would eg extend to visiting
wounded soldiers."

In other situations, poor families reportedly sold their daughters into
prostitution.’ In other cases again, perpetrators proceeded with undis-
guised force. A legal basis of this method was constituted by the Na-
tional General Mobilization Law which from 1942 was utilised for the
forcible recruitment of Korean women.'® The 1996 Choomaraswamy
Report speaks of ‘large-scale coercion and violent abduction of women
in what amounts to slave raids in countries under Japanese control.’”

See on this Wawrynek, 920 and 917.

Hung, 184; James Ladino, ‘Ianfu: No Comfort yet for Korean Comfort Women and the Impact
of House Resolution 121°, 15 Cardozo Journal of Law and Gender (2009), 333, 335. On the re-
latively low proportion of Japanese prostitutes in the ‘comfort stations’, see also Christopher P
Meade, From Shanghai to Globocourt: An Analsyis of the “Comfort Women’s”
Japan’, 35 Vanderbilt Journal of Transnational Law (2002), 211, 220.

Min, 939.

Carmen M. Argibay, ‘Sexual Slavery and the “Comfort Women” of World War IT’, 21 Berkeley Jour-
nal of International Law (2003), 375, 378.

Hung, 185.

Argibay, 378.

Min, 952.

Hung, 185.

United Nations, Economic and Social Council, Further Promotion and Encouragement of Human
Rights and Fundamental Freedoms, Including the Question of the Programme and Methods of
Work of the Commission. Alternative Approaches and Ways and Means Within the United Nations
System for Improving the Effective Enjoyment of Human Rights and Fundamental Freedoms. Ad-

Defeat in Hwang v

dendum: Report of the Special Rapporteur on Violence against Women, its Causes and Consequen-
ces, Ms. Radhika Coomaraswamy, in Accordance with Commission on Human Rights Resolution
1994/45. Report on the Mission to the Democratic People’s Republic of Korea, the Republic of
Korea and Japan on the Issue of Military Sexual Slavery in Wartime, 4 January 1996, UN Doc. E/
CN.4/1996/53/Add.1 [hereinafter ‘Coomaraswamy Report’], para 27.
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While women and girls from several territories under Japanese oc-
cupation were affected, a majority of the ‘comfort women’ appears to
have come from Korea, which had been under Japanese control since
1910. In the literature, reference is made to about 80% of ‘comfort
women’ who were of Korean ethnicity.'®

Treatment in the ‘comfort stations’ was marked by a considerable
degree of brutality. Pyong Gap Min, who conducted several interviews
with survivors, reports that the victims were forced to have intercourse
with soldiers of the Japanese army up to 30 times per day."” Beatings,
torture and other forms of physical abuse took place on a regular
basis.?” While regular examinations for venereal diseases took place,
many ‘comfort women’ contracted such illnesses, and some died of
them.* Some victims who had become pregnant were forced to have
abortions.? Suicides occurred,”® but in some cases, the military took
even this option away from the victims by warning them that their
families would be harmed if they killed themselves.®® At the same
time, cases have become known where murder of the ‘comfort wom-
en’ at the hands of the soldiers had taken place.” The total number of
victims used by the ‘comfort system’ is commonly estimated at about
200,000 women and girls.?’

The defeat of Japan did not spell an end to the suffering of the
victims. Many of them came from conservative, patriarchal societies;
having survived the ‘comfort system’, many women now faced the ad-

Ladino, 3306, speaks of ‘up to eighty percent’; Wawrynek of ‘more than 80%’, Wawrynek, 914. See
also Jinyang Koh, ‘Comfort Women: Human Rights of Women from Then to Present’, 79 Univer-
sity of Georgia School of Law, LLM Theses and Essays, Paper (2007), 5 (‘Nearly 80%").

Min, 941. Coomaraswamy states that the women were ‘expected to serve as many as 60 to 70 men
per day’, Coomaraswamy Report, para 34.

Hung, 186; Min, 941; Coomaraswamy Report, para 10

Karen Parker / Jennifer F Chew, ‘Compensation for Japan’s World War II War-Rape Victims’, 17
Hastings International and Comparative Law Review (1994), 497, 509.

Min, 941.

Yvonne Park Hsu, ’Comfort Women” from Korea: Japan’s World War II Sex Slaves and the Legi-
timacy of their Claims for Reparations’, 2 Pacific Rim Law & Policy Journal (1993), 97, 114.

Min, 941.

Sue R Lee, ‘Comforting the Comfort Women: Who Can Make Japan Pay?’, 24 University of Pennsy-
lvania Journal of International Economic Law (2003), 509, 515.

Wawrynek, 913; Min, 941.

Cf Nathalie I Johnson, ‘Justice for the “Comfort Women”: Will the Alien Tort Claims Act Bring
them the Remedies they Seek?, 20 Penn State International Law Review (2001), 253, 260; Meade,
211; Min, 941; Lee, 509.
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ditional challenge of reintegration in a community in which shame was
attached even to victims of rape.® Many ‘comfort women’ even felt
that they could not return home; others faced rejection by their friends
and families.”

It is this societal stigma which accounts to a significant part for the
fact that it was only in the 1990s that former ‘comfort women’ began to
come forward in Korea and to talk about their experiences. The public
testimony of Kim Hak-Sun in August 1991 was a landmark® — an ex-
ample which was gradually followed by other victims.?" But even fifty
years after the events, the reaction which they received from their own
society was not always one of understanding. Min recounts that ‘many
Koreans’ were laughing at the former victims when they demonstrated
in front of the Japanese embassy.*

Japan too found it difficult to come to deal with its own past. The
Japanese Prime Minister Murayama did apologise for the treatment of
the ‘comfort women’,?® but his successor in the 2000s, Shinzo Abe, ini-
tially denied that the Japanese military had been involved in the man-
agement of the stations.*" It was only after negative reactions had been
received from other Asian nations, that Abe apologised for the use of
the ‘comfort women’ by the military.®

The case of the ‘comfort women’ did not fare well in the courts ei-
ther. Victims of the system did testify before the International Military
Tribunal for the Far East (the ‘Tokyo War Crimes Tribunal’), but the
tribunal did not adjudicate the treatment of the victims.** But a Dutch
military court (the ‘Batavia Military Tribunal’) which was established in

29

30

Cf Janet L Tongsuthi, ’Comfort Women” of World War 1T, 4 UCLA Women’s Law Journal (1994),
417; see also Hung, 187.

Meade, 215; Min, 941.

Cf Anne Barker, Justice Delayed’, 8 Michigan State University-DCL Journal of International Law
(1999), 453, 459.

Timothy Tree, ‘International Law: A Solution or a Hindrance towards Resolving the Asian Comfort
Women Controversy?’, 5 UCLA Journal of International Law and Foreign Affairs (2000-2001), 461,
463; Min, 949.

Min, 950.

Wawrynek, 910.

Hung, 181.

Thid, 182.

David Boling, ‘Mass Rape, Enforced Prostitution, and the Japanese Imperial Army: Japan Eschews
International Legal Responsibility?’, 32 Columbia Journal of Transnational Law (1995) 533, 546;
Hung, 186.
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Indonesia, did try perpetrators of these crimes — according to Boling,
the ‘only tribunal that punished perpetrators of sexual slavery’ in the
context of the ‘comfort system’.”” Dutch women too had been among
the victims (Indonesia was a Dutch colony until the end of the Second
World War), and the trial only dealt with cases in which Dutch wom-
en had been victims.*® More recent cases which were filed by former
‘comfort women’ in Japanese courts, have been largely unsuccessful.?’

A notable exception was the Kan Pu Trial which originated from
a lawsuit brought by three former ‘comfort women’ and seven former
members of the ‘Female Labor Volunteer Corps’ in 1992.% The court —
the Shimonoseki Branch of the Yamaguchi District Court — rendered its
judgment in 1998. It found harsh words for the ‘comfort system’, which
it called a ‘serious violation of human rights that could be equivalent
to the barbaric conduct of the Nazis’,* and awarded (very modest)
damages to the former ‘comfort women’,* but it did not go so far as to
order the issuing of an official apology.**

More than a decade later, the topic of the ‘comfort system’ and the
Japanese responsibility for it is still the cause of considerable friction,
especially between South Korea and Japan. In August 2011, the South
Korean Supreme Court weighed into the debate, finding that it was un-
constitutional for the government of that State not to make a ‘tangible
effort’ to settle disputes over this issue with its Japanese counterpart.*
But a satisfactory solution is not in sight, and recent developments do
not give reason to hope that a change may be effected soon.*
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Boling, 547. The court dealt with a case concerning 35 Dutch women who had been enslaved in
Indonesia. The records of the tribunal however remained sealed until 2025. Meade 2002, fn. 97.
The case needs to be distinguished from the Awochi case before the Dutch Court-Martial (see
below, at note 58).

Hung, 186, 187.

Ibid, 189.

Kim, 264.

Ibid, 263 and 277.

Ibid, 263. Wawrynek speaks of a ‘nominal money judgment’, Wawrynek, 918.

Kim, 277; paraphrasing by Kim. Lawsuits were also brought in the United States, under the Alien
Tort Claims Act. See on this matter Hung, 189 et seq.

Asia-Japan Women’s Resource Centre, "Comfort Women”: Korean constitutional court orders
negotiation’, 27 September 2011, available on http://www.ajwrc.org/eng/modules/bulletin/index.
php?page=article&storyid =129 [last visited 6 March 2013].

The argument over the setting up of a statue outside the Japanese embassy in Seoul as a memori-
al to the ‘comfort women’, offers an illustration of the ongoing debate. ‘Comfort women’ and their



The ‘Comfort System’ - A Crime Against Humanity SUC VE CEZA 2014 SAYI: 1-2

2. The ‘Comfort System’ and the Crime of Enforced
Prostitution

The Japanese ‘comfort system’ of the Second World War invites a
wide range of legal considerations, including questions relating to State
responsibility for slavery, but also for violations of international human-
itarian law. But they also extend to questions of international criminal
law — in particular, the commission of war crimes and crimes against
humanity.

A more comprehensive assessment of the ‘comfort system’ under
international law would carry the additional advantage that it could
direct the spotlight on areas which are directly related to the suffering
of the victims, but have hitherto been marginalised or ignored alto-
gether. That would apply for instance to a consideration of the forcible
transfer of young women and girls to the ‘comfort stations’, which itself
might qualify as a crime against humanity, if the relevant elements are
in place.

For the purposes of this paper however, a more limited focus will
be employed, and the ‘comfort system’ will be discussed in its relation
to one particular crime, which however addresses an aspect of the
system that obtained a prominent place in current debate: the crime of
enforced prostitution.

A textual reading of the statutes of international criminal courts and
tribunals might convey the impression that the codification of enforced
prostitution happened only recently. The provision in the Nuremberg
Charter on ‘crimes against humanity’ does not expressly refer to it, even
though it mentions other crimes that play a role in the assessment of
the ‘comfort system’, including that of enslavement. The same applies

supporters have held regular demonstrations outside that embassy in their quest for a recognition
of their suffering. After 20 years of demonstrations, a civic group set up a statue of a girl, symboli-
sing the ‘comfort women’, in December 2011. The Japanese Ambassador called for the immediate
removal of the statue; whereas the Vice Foreign Minister of South Korea called on Japan to make
efforts to effect a resolution of the issue of the ‘comfort system’ . Channel NewsAsia, ‘South Korea
presses Japan on wartime sex slavery’, 1 March 2012; Japan Economic Newswire, 14 December
2011. Yoshihiko Noda, then Prime Minister of Japan, reportedly said that ‘a large discrepancy’
existed on the question whether the ‘description of the statue [...] as an expression of a sexual
slave of the Japanese soldiers is accurate’, The Korea Herald, 29 March 2012.

Atticle 6(c) of the Charter of the International Military Tribunal at Nuremberg [‘Nuremberg Char-
ter’] (1945).
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to the Charter of the Tokyo War Crimes Tribunal.”” Control Council
Law 10, on which the ‘subsequent Nuremberg trials’ were based, men-
tions enslavement and refers also to rape as a crime against humanity,
but is again silent on enforced prostitution.®® The same applies to the
statute of the International Criminal Tribunal for the Former Yugoslavia
(ICTY).® The statute of the International Criminal Tribunal for Rwanda
(ICTR) mentions ‘enforced prostitution’ as a war crime (among ‘outrag-
es upon personal dignity’), but not as a crime against humanity.™

The first statute of an international judicial body to expressly include
‘enforced prostitution’ in the latter category, was the 1998 Statute of the
International Criminal Court (ICC).”' The Elements of Crime provide
further elaboration on the individual aspects of the criminal conduct.*

But it would be a mistake to conclude from this development that
‘enforced prostitution’ was not recognised as a crime against humanity
before the ICC Statute entered into force. The fact must be taken into
account that none of the preceding instruments to which reference has
been made, intended to provide an exhaustive list of crimes that fall in
this category. They do, on the contrary, all incorporate a reference to
‘other inhumane acts™? or, in the case of Control Council Law 10, make
clear in other ways that their list of crimes is open ended.>*

At the Batavia Military Tribunal, offences relating to the sexual slav-
ery system were indeed tried under charges of ‘enforced prostitution’,>
but it appears that the Dutch courts, too, considered the conduct a ‘war
crime’.® Yet it is suggested that this does not imply a material change

Article 5(¢) of the Charter of the International Military Tribunal for the Far East [‘Tokyo Charter’]
(1940).

Atrticle II(1)(c) of Control Council Law 10 [‘CCL 10] (1945).

Article 5 of the Statute of the International Criminal Tribunal for the Former Yugoslavia [ICTYSt']
(1993).

Cf Articles 3 and 4(e) of the Statute of the International Criminal Tribunal for Rwanda [ICTRSt]
(1994).

Article 7(1)(g) of the Statute of the International Criminal Court ['ICCSt’] (1998).

Article 7(1)(g)-3 of the Elements of Crime of the International Criminal Court, PCNICC/2000/1/
Add.2 (2000) (hereinafter ‘Elements of Crime’).

Art 6(c) Nuremberg Charter; Art 5(c) Tokyo Charter; Art 5() ICTYSt; Art 3() ICTRSt.

CCL 10 contains, in Art I11(c), the words ‘Atrocities and offenses, including but not limited to
murder [...J]" (Emphasis added).

Argibay (2003), 382.

Ibid, 382 and 383.
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to the constitution of the crime, except for its contextual element.’’
The municipal law of the Netherlands East Indies on war crimes did
refer to the ‘abduction of women and girls and women for the purpose
of enforced prostitution™ (a crime based on the list of war crimes es-
tablished by the 1919 Commission on the Responsibility of the Authors
of the War and on Enforcement of Penalties).>

A case which gained some prominence in that context, was that
of Washio Awochi, the owner of the ‘Sakura Club’ in Batavia — a
place which the Dutch court (in this case, the Netherlands Temporary
Court-Martial at Batavia) described as a ‘brothel to which a restaurant
and a bar were attached’.®® While the case did not concern the ‘comfort
system’ — the services of the club were ‘exclusively’ provided to Japa-
nese civilians %! the judgment of the court-martial does shed light on
the concept of ‘enforced prostitution’ as it was understood at the time.
The relevant facts also displayed certain similarities to the recruitment
and treatment of ‘comfort women’ — the girls and women, for the most
part, did not know about the existence of the brothel at the time of
recruitment, and when they wanted to leave the place — which all of
them did — they were threatened with imprisonment or deportation.®

The contextual element is an element which exists independently from the conduct of the per-
petrator. Especially in the field of crimes against humanity, the contextual element has undergone
some change throughout the development of international criminal law. Under modern internati-
onal criminal law, the individual conduct can only be classed a ‘crime against humanity’ if it has
been committed ‘as part of a widespread or systematic attack directed against any civilian popu-
lation’, Art 7(1) ICCSt. The contextual element of war crimes is the existence of an international
(Arts 8(2)(a) and 8(2)(b) ICCSY) or internal (Arts 8(2)(¢) and 8(2)(e) ICCSt) armed conflict.

Art. 1, para. 7 of Statute Book Decree No. 44 of 1946 concerning the ‘Definition of War Crimes’, Cf
Case No 70, Trial of Washio Awochi, Netherlands Temporary Court-Martial at Batavia, Judgment,
25 October 1946, reported in United Nations War Crimes Commission, Law Reports of Trials of
War Criminals, Vol XI-XV, Buffalo, New York, 1997, 123 [hereinafter ‘Awochi’]. Because of the
classified character of the records of the Batavia Military Tribunal (see above, note 35), it is not
entirely clear whether this law formed the basis of the Tribunal’s considerations as well.

M Adatci, ‘Commission on the Responsibility of the Authors of the War and on Enforcement of
Penalties’, 14 AJIL (1920), 95. The Commission had been set up by the Paris Peace Conference at
the close of the First World War to investigate, inter alia, facts underlying war crimes committed
by Germany and her allies. In its report of 29 March 1919, the Commission suggested the collec-
tion of further information on a list of 32 charges, one of them being the ‘abduction of girls and
women for the purpose of enforced prostitution’. Ibid, 114.

Awochi, 122.

Ibid.

Ibid, 122 and 123; and cf Antonio Cassese, International Criminal Law, OUP 2003, 55, fn. 11.
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The judgment appears remarkable for three principal reasons. First
of all, in its assessment, the Dutch court emphasised the element of ‘en-
forced prostitution’ itself — rather than the aspect of ‘abduction” which
appeared to have mattered to the 1919 Commission (and which was
not present in Awochi).*® Secondly, the case exemplifies the forms of
conduct which the court understood as relating to the required coer-
cive element: the fact for instance, that the freedom of movement of the
victims was severely restricted, the fact that girls wishing to leave were
threatened with the Japanese military police — interpreted by the court
as threats of ‘ill-treatment, loss of liberty or worse’ —, and the fact that
the threats were of a sufficiently serious character to coerce the victims

to ‘give themselves to the Japanese visitors’.*

The emerging concept of ‘force’ then appears to correspond to a
rather traditional understanding of the word. But there is a third as-
pect which merits consideration: the court did refer to the fact that
the girls ‘were mostly in poverty-stricken and difficult circumstances’.
These conditions were, however, of significance for sentencing consid-
erations (the accused took advantage of such circumstances) — they do
not seem to have affected the assessment of the substantive law.® It is
an evaluation which, as will be seen, may have lost some of its clarity
in the more recent past.

Following the Second World War and the judgments of the Batavia
courts, the concept of ‘enforced prostitution’ made its appearance par-
ticularly in the context of international humanitarian law. Three years
after Awochi, the Fourth Geneva Convention provided in its Article 27
that women ‘shall be especially protected against any attack on their
honour, in particular against rape, enforced prostitution, or any form of
indecent assault. [...]"° The Additional Protocols to the Geneva Con-
ventions affirmed in 1977 that the prohibition on enforced prostitution
applied to protected persons regardless of their gender.” It is the rel-
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Awochi, 124.

Ibid.

Ibid, 125.

Article 27, Convention Relative to the Protection of Civilian Persons in Time of War (hereinafter
‘Geneva Convention IV’), 12 August 1949.

Art 75(2)(b) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977 (hereinafter
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evant provision in the Second Additional Protocol which subsequently
influenced the incorporation of ‘enforced prostitution’ in the Statute of
the ICTR, to which reference has been made above.”® The case law of
the International Criminal Tribunal for the Former Yugoslavia (ICTY)
made clear that enforced prostitution can be a crime against humanity
as well: the phrase ‘other inhumane acts’ which appears in the Statutes
of both ICTY and ICTR,” was found to include that crime, which, in its
opinion, was ‘indisputably a serious attack on human dignity pursuant
to most international instruments on human rights’.”

One of the bases on which the ICTY relied for this assessment was
the report of the Secretary General of the United Nations on a tribunal
for the Former Yugoslavia, issued in 19937' which stated that ‘inhu-
mane acts’ committed in the conflict in the former Yugoslavia had
extended to ‘widespread and systematic rape and other forms of sex-
ual assault, including enforced prostitution.” But when sexual crimes
were discussed in ICTY judgments, the emphasis was usually placed on
different aspects of the relevant offence.

In the case of Kunarac and others, for instance, charges of enslave-
ment were advanced where the treatment of certain victims was con-
cerned.” The facts of the case certainly show similarities to the situ-
ation in which victims of the ‘comfort system’ found themselves. The
Trial Chamber thus referred to two girls who were kept in a house for
about six months, where they were repeatedly raped and ‘used for

‘AP1); Art 4(2)(e) Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol 1), 8 June 1977 (he-
reinafter ‘AP2"). See also Yves Sandoz, Christophe Swinarski, Bruno Zimmermann, Commentary
on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, Geneva
1987, 874, para 3049.

Art. 4(e) ICTRSt. See above, at note 48.

Art 5(1) ICTYSt; Art 3(i) ICTRSt.

Case No IT-95-16-T, Prosecutor v. Zoran Kupre ki et al, (Trial Chamber), 14 January 2000, para
560.

See eg Case No IT-95-17/1-T, Prosecutor v. Anto Furundija, (Trial Chamber), 10 December 1998,
fn 201 (hereinafter ‘Furundzija (Trial Chamber)’).

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), Presented 3 May 1993, para 48, S/25704.

Case No IT-96-23-PT, Prosecutor v. Dragoljub Kunarac and Radomir Kova Amended Indictment,
8 November 1999, para 10.1.
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sexual services whenever the soldiers returned to the house’, were in
fact made to do ‘anything they were ordered to do’ and had no viable
option of escaping their situation.”

It is interesting to note that the ICTY took a fairly liberal position
on the concept of the coercive element which inhabits the crime. It it
was not only force that negated the free will of the victim, but also ‘the
fear of violence, deception or false promises; the abuse of power; the
victim’s position of vulnerability; detention or captivity, psychological
oppression or socio-economic conditions.””” The ‘exaction of forced
or compulsory labour or service’, for instance through prostitution,
was expressly mentioned as indication of slavery” and thus marks
one of the links between the two offences. The tribunal did however
make clear that detention and the maintenance of captivity, on its own,
would ‘usually’ not suffice to reach a finding of enslavement.”

All the same, the fact must be taken into account that the ICTY was
here concerned with a different crime against humanity; and while the
coercive element is an essential part of both enslavement and enforced
prostiution, the possibility cannot be discounted that varying interpre-
tations of its contours may be embraced by international criminal tri-
bunals.”™

The incorporation of ‘enforced prostitution’ in the list of crimes
against humanity in the Statute of the International Criminal Court™
was part of a general expansion of the codification of sexual interna-
tional crimes. Thanks in large part to the work of the Women’s Cau-
cus for Gender Justice at the Rome negotiations,® the Statute today
includes the most extensive list of sexual crimes of any foundational
statute of an international criminal court in existence.

Case No IT-96-23-T & IT-96-23/1-T, Prosecutor v. Dragoljub Kunarac, Radomir Kova and Zoran
Vukovi, (Trial Chamber), 22 February 2001, paras 732 — 742. (Hereinafter ‘Kunarac (Trial Cham-
ber)).

Ibid, para 542.

Ibid.

Ibid.

But see below, at notes 81 — 83 on the increasingly converging concepts of the coercive element
in international criminal law.

Art. 7(1)(g) ICCSt.

See on this Gerhard Werle, Principles of International Criminal Law, CUP 2009, 323, fn 206.
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The Elements of Crime provide further elaboration on the individual
aspects of the offence. The perpetrator must have caused the victim to
engage in acts of a sexual nature and must have obtained, or expected
to obtain, an advantage (not necessarily of a pecuniary nature) in con-
nection with these acts.”

But it is the coercive element which invokes echoes of the Kunarac
decision. The modern understanding of ‘enforced prostitution’, like that
of enslavement, is clearly not limited to forcible actions in the tradi-
tional understanding of the term. According to the Elements of Crime,
the perpetrator must have caused the sexual acts through ‘force, or by
threat of force or coercion, such as that caused by fear of violence,
duress, detention, psychological oppression or abuse of power, against
such person or persons or another person, or by taking advantage of
a coercive environment or such person’s or persons’ incapacity to give

genuine consent.’?

It is an extensive list, yet one which better reflects the circumstances
which underlie the offensive nature of the crime. It is also indicative
of the way in which the coercive element is increasingly understood
in the context of crimes against humanity. A similarly wide concept is
adopted where the adverb ‘forcibly’ is used to elaborate on the ‘forc-
ible transfer’” of victims® where the coercive element of ‘rape’ is con-
cerned,® or that of the crime against humanity of sexual violence.®

What then, has changed since the days of Awochi?

At first blush, it may appear that the interpretation of ‘enforced pros-
titution” adopted by the Batavia court-martial, was, by comparison to

Elements of Crime, Art 7(1)(g)-3, elements 1 and 2.

Ibid, element 1.

Ibid, Art 7(1)(d), element 1, footnote 12.

Ibid, Art 7(1)(g)-1, element 2.

Ibid, Art 7(1)(g)-0, element 1. But not all Elements of Crime which refer to a forcible aspect of
the underlying conduct, are that explicit in their approach towards the concept of ‘force’: the
crime of ‘forced pregnancy’ (in which the forcible nature of the pregnancy has the status of a
circumstantial element) does not elaborate on the various alternatives of the forcible element
(which could have come into existence through acts of a third person). Ibid, Art 7(1)(g)-4, para
1. The Elements of Crime for ‘enforced sterilization’ merely state that the conduct must have been
carried out without the ‘genuine consent’ of the victim, and specify that genuine consent is absent
if consent had been obtained through deception, ibid, Art 7(1)(g)-5, para 2, fn 20.
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the codification of the same crime in the ICC Statute, exceedingly re-
strictive. That would certainly be the case if the factors outlined above
— the detention of the victims, the threats to which they were exposed
and the gravity of the threats —* were understood as cumulative re-
quirements, identifying the precise kind of situation in which conduct
of this kind can occur.

But that is not the way in which the court-martial appears to have
understood the crime. The report of the case made clear that these
factors were ‘illustrative’ of the principal elements of ‘enforced pros-
titution’, conduct, which ‘amountled] to compulsion in all its possible
forms’.%

The Awochi judgment carries particular significance where the eval-
uation of the method of recruitment and the treatment in the club
is concerned. It may be recalled that the women who were used in
the ‘comfort system’ included, according to several acounts, a section
of professional prostitutes from Japan —% a circumstance which has
carried some meaning in academic debate. The distinction between
‘voluntary’ participants and those who were forced to participate in the
system matters to some scholars, whereas others, as Min points out,
have advanced the view that the Japanese ‘comfort women’ were vic-
tims as well, since their economic conditions ‘pushed them to military
brothels’.®

However, if the Awochi critiera are applied, the initial method of re-
cruitment carries, at best, secondary importance. The report notes that
in ‘a few cases’ the girls did indeed ‘willingly and knowingly’ accept the
prostitution, but the decisive factor was that all of them wanted to leave
the system, were not allowed to do so and were subjected to threats.”
This indicates a shift of emphasis away from initial motivations and
towards the actual treatment at the time of the relevant conduct. It is a
preferable approach — not least in light of its better compatibility with

See above, at note 62.
Awochi, 124.

See above, at note 8.
Min, 939.

Awochi, 123.
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fundamental principles of international criminal law, including the rule
of simultaneity.”*

To the extent to which the situation of the ‘comfort women’ was
in this regard comparable to that of Awochi’s victims, the method of
recruitment therefore does not preclude a finding of enforced prostitu-
tion. Where their treatment is concerned, a decisive factor is again the
presence of severe sanctions if victims tried to escape: in this regard,
Lee states that ‘comfort women’ who tried to flee, were ‘usually’ sub-
jected to ‘physical torture’.*?

On the other hand, a’n application of the Awochi findings also has
to take into account the limitations of the concept of enforced prosti-
tution which emerges from the judgment. It is, in particular, difficult to
answer the question whether cases in which prostitution would occur
in the absence of threats — for instance, ‘merely’ by taking advantage
of the poverty of the victims and their families — could fall within the
scope of ‘enforced prostitution’.

These are issues which require assessment on the basis of custom-
ary international criminal law as it existed at the time — a task consider-
ably hampered by the paucity of available case law on this crime. The
Awochi judgment does not necessarily allow for the conclusion that
the coercive element of enforced prostitution was, in the 1940s, under-
stood in such a wide sense: despite the court’s reported intent to cover
compulsion ‘in all its possible forms’, the fact bears observing that the
exploitation of the economic plight of the victims was apparently con-
sidered merely in a procedural context.”

Even modern international criminal law, inspite of the extensive list
of situations which, according to the Elements of Crime, constitute the
coercive element of enforced constitution, does not easily permit an
unambiguous conclusion on this matter.

The Kunarac Trial Chamber did refer to ‘socio-economic conditions’
in the context of ascertaining factors which led to the impossibility or
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On this aspect, see Paul Behrens, ‘Assessing international criminal evidence: The case of the unp-
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Lee, 515.

As a sentencing consideration. See above, at note 63.
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irrelevance of consent or free will of the victim.”* But even if it could
be assumed that the determination of this element could easily trav-
el from the crime of enslavement to other crimes against humanity,
the fact would have to be taken into account that the coercive aspect
of enforced prostitution had been given a somewhat narrower under-
standing in the Elements of Crime.” There, exploitation of conditions
of poverty was no longer mentioned.

That does not mean that taking advantage of such conditions could
not still fulfil the coercive element. If, for instance, the exploitation of
poverty is linked to a particular position of assumed superiority on
the part of the perpetrator (as may easily be the case in instances of
colonial oppression), the criminal conduct might well present itself as
‘psychological oppression’, ‘abuse of power’ or the ‘taking advantage
of a coercive environment’ — alternatives, which all find mention in the
relevant Elements of Crime. * But such conduct then has to fulfil the
additional requirements which the relevant alternative imposes.

The difficulty which the recognition of socio-economic distress as
an aspect of the coercive element constitutes even today, enhances the
challenge faced by any attempt to include it in the prevailing concept
of enforced prostitution in the 1940s. In the absence of additional fac-
tors, such as the actual use of force or credible threat with significant
sanctions if victims try to escape conditions of prostitution, the evalua-
tion of exploitation of poverty as a form of coercion will in this context
encounter significant difficulties.

3. Concluding Thoughts

The crime of enforced prostitution has been subject to considerable
change since its appearance in the 1919 report of the Commission on
the Responsibility of the Authors of the War and on Enforcement of
Penalties. The requirement of an element of abduction had been aban-
doned even by the 1940s. The most significant change which mod-
ern international criminal law has brought to the understanding of the
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crime has to be seen in its interpretation of the coercive element, as
demonstrated by the substantial list of alternatives which the Elements
of Crime today provide in this context.

Given the abusive treatment suffered by women and girls who were
subjected to the ‘comfort system’, and given in particular the presence
of severe sanctions for those who tried to escape, there is good reason
to argue that the overwhelming number of cases would fit easily into
the definition of enforced prostituiton which existed even at that time.

The same cannot be said of every case of prostitution outside the
‘comfort system’. Even where participation in prostitution had been ef-
fected through the exploitation of specific socio-economic conditions,
a traditional understanding would not automatically extend the scope
of the crime to these instances. Nor, it appears, does modern interna-
tional criminal law. But the Rome Statute and the Elements of Crime
facilitate the inclusion of these forms of prostitution by referring to
methods of coercion which may often be present in situations of this
kind — such as the abuse of a position of power or the utilisation of a
coercive environment.

Does that mean that the contemporary regulation of the crime of
enforced prostitution is more progressive?

In view of the list of alternatives provided in the Elements of Crime,
this is a tempting conclusion. It is, however, a view which suggests
that the crime, in its traditional form, had been understood in a rigid
fashion.

But the text at least of the 1946 Awochi judgment allows for a dif-
ferent reading. It rather appears that the concept of ‘enforcement’, de-
scribed in the report as amounting to ‘compulsion in all its possible
forms’, was advanced through the provision of examples which illus-
trated the conduct but did not claim exclusivity.?” The result is a crime
with flexible contours, and one which allows for further elucidation
through judicial interpretation. In the light of this consideration, the
‘traditional’ concept of ‘enforced prostitution’ can be said to carry ad-
vantages which are lacking in the text of the Elements of Crime. The

o7 Cf Awochi, 124.
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interests of justice, one might argue, are better served if the relevant
crime is capable of taking into account the realities underlying the of-
fensive character of prostitution based on a situation of coercion.

That, however, is an opinion which carries its own difficulties. The
fact must be taken into account that the variety which a flexible ap-
proach promises, comes at a cost for the rights of the accused — prin-
cipally, for the fundamental guarantee of fair warning of the criminal
nature of the relevant act.”® The principle nullum crimen sine lege is
one of its emanations, and one which allows for further elaboration:
if its underlying rationale is the consideration of ‘fair warning’, the
relevant criminal norm will not only have to exist at the time of the
commission of the act — it also has to be precise enough to effectively
fulfil this requirement.”

International criminal law has struggled with this condition in var-
ious contexts — the determination of acts constituting the crime of
rape'® and the interpretation of the words ‘other inhumane acts’ in the
ICTY Statute'! are examples. It is at any rate a consideration which has
to have an impact on the codification of criminal law, and it would be
difficult to find fault with drafters who decide to bring the necessary
precision, which the norm of customary law lacked, into the legal text.
If this aspect is taken into account, the concept of ‘enforced prostitu-
tion’, as it appears in the Elements of Crime, must be considered better
aligned with the established rights of the defence than the concept of
the same crime as it appears in the opinion of the Batavia court-martial

in 1946.

That is not to say that the incorporation of an extensive list of situ-
ations does not bring other problems in its train. A particular difficulty
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deserves observation where sexual crimes are concerned in which the
conduct of the victims — in particular, the absence of genuine consent —
has a significant impact on the concept of the offence. If, for instance,
socio-economic conditions were included in the list of grounds which
constitute the coercive element, one may ask whether it truly benefits
the position of the victims if the law assumes that victims living in
poverty are incapable of giving consent or if their consent in such con-
ditions does not matter to the judicial assessment. The resulting norm
may well be hailed as a widening of the protective reach, but it also
risks the emergence of a law based on paternalistic tendencies which
not all victim communities might welcome.

The presence and alleged presence of enforced prostitution in so
many different scenarios — ranging from the First World War to the con-
flict in the former Yugoslavia — raises questions about commonalities
between the situations and, ultimately, about the defining element of
the crime.

It is no coincidence that the crime makes a prominent appearance in
situations of warfare or extensive campaigns against a civilian popula-
tion. Its essential characteristic, it appears, is not so much the obtaining
of an ‘advantage’ — and be it ‘merely’ the non-pecuniary advantage
which the planners of the ‘comfort system’ envisaged.'®* What is truly
emblematic for it is the process of objectification, by which the perpe-
trators demonstrate that everything over which the victims could claim
ownership, including their most intimate acts, is easily at their disposal.
That is more than a personal offence committed against individuals,
though this would be gruesome enough. It is often enough a represen-
tation of the general attitude which the perpetrators adopt towards the
victim community in situations of this kind. It is thus an aspect which
can be expected to continue its liaison with warfare and campaigns
against the civilian population, and there is little hope of its disappear-
ance in the foreseeable future.

Understanding the elements of enforced prostitution as they appear

in the case of the ‘comfort women’ therefore yields valuable lessons
for the adjudication of these crimes in various contexts. Understand-

122 See above, at notes 5 and 6.
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ing the roots of enforced prostitution, and in particular the instances
which allow the coercive element to develop, has value beyond that. Tt
helps to draw attention to those situations in which the crime is likely
to occur and thus works as an early warning mechanism. It also assists
in the design of strategies to counter its development at an early stage
and helps to develop ways to work towards the effective prevention of
the crime and the suffering and humiliation that accompany its imple-
mentation.
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The International Criminal Court — Structure, Functioning
and Challenges'

DR. PHILIPP AMBACH?

Tesekkir ediyorum. Sona kaldik, cok uzatmayacagim. Turk Ceza
Hukuku Dernegi'nin ifade 6zgurligt hakkindaki toplantisina gelirken
soyle disindim: “A, hala boyle bir toplantiya izin veriliyormus!”. Bu-
nun bile saskinlikla karsilanacagi tuhaf bir donemden geciyoruz. Haki-
katen bunu samimi olarak hissettim bu arada, yani belki de iptal olur
diye distindim.

Ocak ay1 bircok faili mechul cinayetin islendigi bir ay ama maalesef
baktigimiz zaman bu cinayetler giderek de arttig icin, neredeyse sene-
nin her giintine ya da bir glin sonrasinda, bir giin dncesinde bir katli-
am, cinayet, faili mechul cinayetin disttigt bir tilkede yastyoruz. Biz bu
faili mechul cinayetlerde yakinlarini kaybedenler olarak bir araya gel-
mistik bundan 6-7 sene evvel ve Toplumsal Bellek Platformu adinda bir
olusumu hayata gecirdik. Amacimiz da sayimizin artmamastydi. Maale-
sef bundan sonra da faili mechul cinayetler devam etti ve bu Platform’
un Uyelerinin sayist arttt ve artmaya da devam ediyor. Tum bu 6rnek-
lerde gordik maalesef devlet icerisinde bu tir faili mechul cinayetleri
sahiplenme, tizerini kapatma, ort bas etme egilimi ¢ok kuvvetlidir. Biz
de maalesef bunu Toplumsal Bellek Platformu olarak yakindan goz-
lemleme imkani bulduk. Bir araya gelen tim bu aileler, videoda izledi-
giniz mesela Meryem Abla, Fadime Teyzeyle ben o platform vesilesiyle
bir araya geldigimde tanistim. Bir araya geldik ve Meclis’e faili mechul
siyasi cinayetlerin arastirilmasi icin Onerge verilmesi i¢in baskida bulun-
duk ve bu onergeler verildi. Ne istiyorduk? Siyasi cinayetlerin arastirl-

Okan Universitesi Hukuk Fakiiltesi ve Istanbul Barosu'nca 26-28 Eyliil 2011 tarihleri arasinda
birlikte yapilan, Prof.Dr. Serap Keskin Kiziroglu tarafindan organize edilen “Uluslararasi: Cezalan-
dirlabilirlik ve Uluslararasi Ceza Mahkemesi Sempozyumu”nda 27 Eyliil 2011 tarihinde sunulmus
tebligdir.

Dr. jur. Philipp Ambach (assessor iuris) is employed at the International Criminal Court as Special
Assistant to the President. The views expressed in this article are of the author alone and not
attributable to the International Criminal Court.
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mast i¢in komisyon kurulsun. Fazla bir talebimiz yoktu, gayet de dogal
bir talepti. Yaklasik olarak alti ya da yedi defa CHP milletvekilleri tara-
findan bu 6nerge verildi. MHP ve HDP’nin -0 zamanki adiyla BDP’nin-
de lehine oy vermesine ragmen; AKP defalarca bunu reddetti ve bunun
icin de herhangi bir gerekce gostermedi. Bize gosterdikleri gerekce
suydu: “Yakinda tatile gidiyoruz, daha sonra bakalim.”; “Simdi Borclar
Kanunu gorisiiyoruz, ondan sonra bakariz.”. Once oyalamaya basladi-
lar. Daha sonra oyalamayi da kestiler, resmi olarak dediklerine gore;
“Bu islere bakmak istemiyoruz, bunun sonu nereye varir bilmiyoruz,
cok da huzursuz oluyoruz, gerek yok, eski defterleri agmayin.” gibi bir
tavirla karsilastik. Zannederim bu tavir devletin genel olarak bu tip si-
yasi cinayetlere yaklasimint 6zetliyor. Bir baska 6rnek de, Hrant Dink
davasinda Ali Kemal bahsetti, biliyorsunuz Meclisimiz ombudsman sec-
ti, bu ombudsman Yargitay’da Hrant Dink hakkindaki karart veren ha-
kimlerden biriydi. Kendisine bu mesele soruldugu zaman “Ben o kara-
rin Hrant Dink hakkinda oldugunu bilmiyordum.” dedi. Nasil bilmiyor-
dun dediler. “Adi Frant Dink olarak geciyordu resmi olarak, ben bilmi-
yordum onun Hrant Dink oldugunu.” dedi. Butin tlkenin konustugu
bir davadan bahsediyoruz, bir Yargitay Giyesi, bu kadar rahatlikla, hepi-
mizle dalga gecer gibi bu ifadeyi kullanabildi. Ondan sonra “Bilseydim
valla boyle yapmazdim.” gibi aciklamalarda bulundu. Tekrar Gzerine
gidince “Kararin arkasindayim, Turk kani kirli degildir, hicbir kan kirli
degildir, insan kani kirli olmaz.” diye bir ac¢iklama yapti. Yani karsimiz-
da bizimle boyle dalga gecen bir zihniyet var maalesef ve bu Toplumsal
Bellek Platformu icerisindeyken sunu fark ettim; aramizda cesitli za-
manlarda oldtrilmis insanlarin yakinlart vard: ve bu siyasi cinayetlerin
yogunlastigt donemler oldugunu fark ettik. Birincisi malum 12 Eylul
oncesindeki catisma ortaminda oldurilen insanlar, zaten arkasindan 12
Eylul geliyor. 2.si; 90’1 yillarda iki koldan giden siyasal cinayetler oldu-
gunu fark ettik: Bir, daha ¢ok laiklik niteligiyle bilinen aydimnlarin oldu-
rilmesi ve glineydogudaki, daha sonra Cumartesi Anneleri hareketini
olusturan, siyasi cinayetler. 90’1 yillarda bunu goriiyoruz ve ondan son-
ra tlke 90’larin sonunda bir iktidar degisikligi yasadi. Daha sonra Hrant
Dink, Zirve Yayinevi, Rahip Santoro katliami gibi Ergenekon ve Balyoz
davalarint mesrulastiracak, bunlara bir zemin yaratacak siyasi cinayet-
lerle karsilastigimizi gordik; o da cemaat ve AKP koalisyonuyla devlet
icerisinde topyekin bir tasfiyeyle sonuclandi. Buglin de aslinda benzer
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bir durumla karst karsiyayiz. Tahir El¢i ve Rus Buytikelcisi disinda Al-
lah’tan teker teker hedeflenmis siyasi cinayetler olmuyor. Olmuyor de-
digimiz de bunlar yani, bir strt insan oldurtldi. Ancak Turkiye'nin
herhalde bugtine kadar hi¢ yasamadigi oranda buytk toplu katliamlar-
la karst karsityayiz. Zannederim haziran secimleri oncesi HDP’nin Di-
yarbakir mitinginde baslayan, daha sonra Surug¢ katliamiyla asil ivmesi-
ni kazanan ve sayamayacagimiz kadar cok toplu katliamla karsilastik.
Hatta katliamlardan hangisi 6nceydi hangisi sonraydi onu bile karistirir
hale geldik. Gecen kendimi bir arkadasima Rus Buyukelcisi Besiktas
katliamimndan 6nce mi sonra mu oldirilmisti sorusunu sorarken bul-
dum. Insanlarla karsilasirken “En son seninle ne zaman karsilasmistik,
darbe girisiminden ¢nce mi karsilasmistik, yoksa su patlamadan 6nce
mi?” seklinde konusmaya basladigimiz ve buna da maalesef alistigimiz
bir donemdeyiz. Bahsettigimiz biitiin bu siyasi cinayetler sonrasinda bir
siyasi sonuca da ulasiyor. 12 Eylil’deki gibi, 90’lardan sonra iktidar de-
gisiminde gordigumuiz gibi ya da Ergenekon ve Balyoz operasyonlari-
nin mesrulastirilmasi gibi; yani bir amaca hizmet ediyor bu katliamlar,
bosuna yapimiyorlar. Bugiin de katliamlarla beraber OHAL stireci de
devam ediyor -ki darbe girisiminden sonra OHAL ilan edilmeden
OHALvari kararlar alindigt zaman ben “Bari OHAL ilan edilsin de hu-
kuki, anayasal bir sistem icerisinde kararlar alinsin.” diye disinmus-
tim-. Anayasa Mahkemesi'nin 90’l1 yillarinin basinda vermis oldugu ic-
tihad1 var nasil olsa; KHK’leri en azindan bir denetleme imkanimiz olur
diye dustiniyordum. Hukuk egitimi almis olmanin insana getirmis ol-
dugu bir geri zekalilik varmis, bunu ben de yasamis bulundum. En
azindan bir yargisal denetim imkanimiz olur diye diisinmuistim ancak
bugiin Anayasa Mahkemesi Uyeleri Turkiye Cumhuriyeti'nde hi¢c adde-
dilmeyen maaslar alan kisiler olarak hayatlarina devam ediyorlar; ¢tin-
ki kendi kendilerini imha etmis, intihar etmis bir yargi organidir. OHAL
KHK’lerini kendi ictihatint ¢igneme pahasina, muhtemelen iki tiyesinin
gozaltina alinip tutuklandiklarindan korktuklart icin, deli sagmasi diye-
bilecegimiz bir karar verdiler. Bugiin bir OHAL KHK’si ile “Anayasa
Mahkemesi tiyeleri bundan sonra her toplantiya sadece kirmizi don
giyerek ve baslarina bir kiilah takarak gitmek zorundalar” seklinde bir
karari ¢iksa, Anayasa Mahkemesi Uyeleri OHAL KHK’sini iptal edeme-
yecekler, denetleyemeyecekler ve o kirmizi don ve kafalarina kilahla-
rint takarak o toplantiya girmek zorunda kalacaklar. Hukukta “argu-
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mantum ad absurdum” dedikleri Latince bir teknik vardir, onu uygulu-
yorum; en sa¢cma Ornegi gostererek icinde bulundugumuz vaziyetin
fenaligint gosterme acisindan bunu soyliyorum ve ayni zamanda uma-
rm toplantidaki bu sozler de kulaklarina gider de biraz utanirlar diye
umit etmek istiyorum. Demin Fatih Polat gtizel bir anekdottan bahsetti:
Insan haklarinin insan haysiyetiyle baglantist. Haysiyetimizi korumaya
calistyoruz demis 68 Kusagi, Cicek Cocuklar. Hakikaten bize de hukuk
fakultesinde insan haklart bahsi gectigi zaman insan haklarinin amaci-
nin insan haysiyetini korumak oldugu, ana cekirdeginin, aslinin insan
haysiyeti oldugu soylenirdi. Ne kadar insan haklarinin kisitlandigi bir
ulkede yastyorsaniz o kadar haysiyetinize karst bir saldirryla karst kar-
styasiniz demektir. Yani bu diizen sizi haysiyetsiz olmaya itiyor. Uyum
saglayacaksiniz, haysiyetinizi birakacaksiniz, haysiyetsiz insanlar olarak
devam edeceksiniz. Bundan c¢ekinmeyen, hatta memnunluk duyan bir
strtl insan da var; ancak buna direnme hakkimiz oldugunu da diistini-
yorum. Sununla baglayacagim; ayni zamanda tniversitede hukuk fakuil-
tesinde ders de veriyorum ve benim ders verdigim alan Ceza Hukuku
degil, eski adiyla Devletler Umumi Hukuku, simdiki adiyla Uluslararast
Hukuk’tur. Her zaman uluslararasi hukuk gercek hukuk degil diye taki-
lirdi meslektaslarim: Yaptirim mekanizmalarn yok, ne yaptiginiz belli
degil, mahkemelerinizin verdigi kararlara kim uyuyor belli degil, kural-
lariniz hep degisebiliyor, devletler bir araya geliyor, anlasma yapip de-
gistiriyorlar vs. Bugtin ayni1 seyi ben ceza, idare, anayasa hukukcularina
soyliyorum. Sizinki de hukuk mu canim, ceza hukuku nedir, kim uyu-
yor, OHAL olduktan sonra idare hukuku nedir, icinden gectigimiz sti-
recte Anayasa hukuku nedir? Bu bir tesadif degil, bunlarin hepsi kamu
hukukunun dallari ve su anda adini koymak lazim; ciddi bir kars: dev-
rim sureciyle karst karsiyayiz. Gegenlerde bir AKP’li yetkili, Metin Kirtk-
lar “Iki yiiz senenin intikamini altyoruz.” dedi. Yizden iki yiize cikardi-
lar bu arada, iki yiiz sene derken Sened-i Ittifak’tan bahsediyordu. in-
sanin durup durup Sened-i ittifakla bir hing icerisine girmesi de gercek-
ten enteresan bir vakadir. Bu arada Binali Yidirim da dedi ki; “Bitceyi
Meclis yapacak, bu Magna Carta’dan gelen bir kural, biz buna uyaca-
gi1z.”. Sabah Gazetesi'nde soyle bir haber okudum: “Yeni yasada Magna
Carta ilkelerine uyulacak”. Ciddi soyliyorum bu haberi okudum; ney-
mis efendim bitceyi Meclis yapacakmis, hakikaten tuhaf bir ortamda-
yiz. Ama kamu hukukunun butin dallarinin ciddi anlamda sarsilmasi
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gercekten hukuki bir boslukta olmamizdan kaynaklaniyor ve dizen
degisiyor, rejim degisiyor, rejim degistigi zaman devletin tizerine otur-
dugu kamu hukukunun dallari da sarsilmaya basliyor; ceza, anayasa,
idare hukuku. Devletler umumi hukukunu zaten takan yoktu, en son
Buyukelc¢i'nin oldirilmesiyle beraber zaten diplomatik dokunulmazlik-
la ilgili biitin dinya literatirtine girecek bir hamlede bulunmus olduk
ulke olarak ve maalesef diinyada buitin derslerde anlatilacak; ¢tunkt
bunun modern zamanlarda olan ¢ok bir 6rnegi yoktur. Bizimkisi zaten
sarsilmistt, diger dallar da sarsilmaya basliyor. Buradan su anki kosullar-
da olumlu bir tablo ortaya koymak pek mimkin degil; ancak Bour-
dieuntin bir laftyd: sanirim: “Sosyoloji bir dovis sporudur.” diyor. Aynt
sekilde hukuk da bir déviis sporudur aslinda, ne icin? Insan haysiyetini
korumak, insan haklarini artirmak i¢in bir doviis sporudur. Ben en azin-
dan hukuku 6yle algillayanlardan biriyim, sadece teknik bir kurallar
manzumesi olarak algilanmamasi gerektigini distiniyorum. Bizde hu-
kuk, anayasa kalmasa da, OHAL KHK’leri doneminde tamamen hukuki
bosluk icerisinde olsak dahi, 6zellikle ceza hukukundaki hukuki muica-
delenin hi¢ olmasa bile tarihi bir arsiv degeri oldugunu distiniyorum
ve bu devran donecektir. Nasil bir hasarla bitecek onu bilmiyoruz ama
boyle devam etmeyecegi aciktir. Uc sene mi siirer, iki ay mu siirer, on
sene mi strer bilmiyorum ama bitecektir ve bugtinkti hukukcularin in-
san haklar icin yapugi miicadeleler tarihe gececektir. leriki donemde
dontip baktiklart zaman en azindan bazit insanlar direnmisler, bu gidi-
sata dur demek istemisler diyecektir ve bu bile basli basina insan hay-
siyetini korumak icin yeterli ve gerekli bir ¢abadir, diyerek hepinize ¢ok
tesekkiir ediyorum.
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Die Opfer volkerrechtliche Verbrechen'

DR. STEFANIE BOCK*

I. Einleitung

Das 20. Jahrhundert war ein Jahrhundert der Massenmorde. Von den
Griueltaten zweier Weltkriege tiber den Volkermord an den Juden bis
hin zu den ethnischen Sduberungen im ehemaligen Jugoslawien und
dem Burgerkrieg in Ruanda, der sich zum ,ersten afrikanischen Welt-
krieg“* auswuchs: die Welt wurde Zeuge von Gewaltexzessen bisher
ungeahnter Ausmae. Mehrere Millionen Menschen wurden getotet,
gefoltert, verstimmelt, vergewaltigt und vertrieben. Auch wenn sie mit
unvorstellbarer Brutalitit gegen ihre Opfer vorgehen — Konsequenzen
furchten die Titer in der Regel nicht. Die Gewalttaten werden typ-
ischerweise im Auftrag oder mit Billigung der Machthaber begangen,
die den Titern Straffreiheit zumindest in Form faktischer Nichtverfol-
gung garantieren. Die Opfer erfahren keine Gerechtigkeit, sondern
werden vielmehr aus der offentlichen Wahrnehmung verdringt.

Erst die Auseinandersetzungen im ehemaligen Jugoslawien und der
Burgerkrieg in Ruanda haben die Weltoffentlichkeit fur staatliche und
-staatsverstirkte Kriminalitit sensibilisiert. Die Staatengemeinschaft war
nicht mehr bereit, die systematische und massenhafte Verletzung el-

! Okan Universitesi Hukuk Fakiiltesi ve istanbul Barosu'nca 26-28 Eyliil 2011 tarihleri arasinda
birlikte yapilan, Prof.Dr. Serap Keskin Kiziroglu tarafindan organize edilen “Uluslararast Cezalan-
dirilabilirlik ve Uluslararasi Ceza Mahkemesi Sempozyumu”nda 27 Eylil 2011 tarihinde sunulmus
tebligdir.

2 Verf. ist akademische Rétin auf Zeit und Habilitandin am Lehrstuhl von RiLG Prof. Dr. Kai Ambos,
Institut fir Kriminalwissenschaften der Georg-August Universitidt Gottingen. (27.09.2011)

3 Obembo, The International Criminal Court — a Work in Progress in the Democratic Republic of
the Congo, in: Humanitires Volkerrecht - Informationsschriften 2005, 11-23, S. 11.

i Siehe hierzu vertiefend Bock, Das Opfer vor dem Internationalen Strafgerichtshof (Duncker &
Humblot: Berlin 2010), S. 166-8; zur Einordnung volkerrechtlicher Verbrechen als (staatsverstirk-
te) Makrodelinquenz und ihren Charakteristika siche auch Ambos, Der allgemeine Teil des Vol-
kerstrafrechts — Ansitze einer Dogmatisierung (Mohr Siebeck: 2. Aufl. Berlin 2004), S. 50-1;
Jager, Makroverbrechen als Gegenstand des Volkerstrafrechts — Kriminalpolitisch-kriminologische
Aspekte, in: Hankel/ Stuby (Hrsg.), Strafgerichte gegen Menschheitsverbrechen — zum Volkerstraf-
recht 50 Jahre nach den Nurnberger Prozessen (Hamburger Edition: Hamburg 1995), S. 325-354.
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ementarer Menschenrechte zu tolerieren. Dies fiithrte zur Griindung
der beiden ad hoc Tribunale fir Jugoslawien (ICTY)> und Ruanda
(ICTR)®. Die Bedeutung, die dieser Schritt auch fiir die tiberlebenden
Opfer hat, bringt das ICTY augenfillig dadurch zum Ausdruck, dass es
sein Mandat unter der Uberschrift ,Bringing war criminals to justice,
bringing justice to victims“ zusammengefasst hat. Seinen Hohepunkt
hat die Institutionalisierung des Volkerstrafrechts 1998 mit der Grind-
ung des Internationalen Strafgerichtshofs (IStGH)” erreicht. Seine Auf-
gabe ist die Verfolgung der ,schwersten Verbrechen, welche die Men-
schheit als ganze berihren® (Art. 5 IStGH-Statut). Das Vollzugsdefizit
des Volkerstrafrechts soll beseitigt, der Straflosigkeit volkerrechtlicher
Verbrechen ein Ende bereitet werden. Damit weckt der IStGH nahezu
zwangsliufig Hoffnungen der Opfer auf Gerechtigkeit. Die Vertragssta-
aten waren sich der Bedeutung der Volkerstrafgerichtsbarkeit auch und
gerade fur die Opfer bewusst. So gedenken sie in der Priambel des ISt-
GH-Statuts den  Millionen von Kindern, Frauen und Minnern“, die im
letzten Jahrhundert ,Opfer unvorstellbarer Griueltaten geworden sind,
die das Gewissen der Menschheit zutiefst erschiittern®. Damit reiht sich
das IStGH-Statut in eine internationale Bewegung ein, die das Opfer
nicht mehr ausschlieSlich als Mittel zur Informationsbeschaffung, als
Zeugen, ansieht. Vielmehr wird dem Opfer zunehmend die Moglich-
keit gewidhrt, aktiv auf das Prozessgeschehen Einfluss zu nehmen.

II. Struktur und Folgen volkerrechtlicher Verbrechen

Diese zunehmende Opferorientierung des Straf- und Strafprozess-
rechts beruht auf der Erkenntnis, dass die Opferwerdung eine einschnei-
dende Erfahrung ist, die selbst bei sogenannten Bagatelldelikten das
Leben der Betroffenen mafdgeblich verindern kann. Unabhingig von
der objektiven Tatschwere werden von den Opfern zumeist die psy-
chischen Tatfolgen am intensivsten empfunden.® Dies liegt daran, dass

80

Gegriindet durch Resolution 827/1993 des UN-Sicherheitsrats v. 25.5.1993.

Gegriindet durch Resolution 955/1994 des UN-Sicherheitsrats v. 8.11.1994.

Gegriindet durch volkerrechtlichen Vertrag v. 17.7.1998, UN Doc A/CONE183/9. Das Statut ISt-
GH trat am 1.7.2002 in Kraft und wurde zuletzt durch Resolution RC/Res.6, Advance Version
vom16.6.2010.

Kiefl/Sieger, Kein Ausweg fir Karin? — Anmerkungen zur Opferkarriere, in: Kriminalistik 1993,
201-7, S. 2064; Schneider, Die gegenwirtige Situation der Verbrechensopfer in Deutschland, in:
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die Viktimisierungserfahrung im Widerspruch zu elementaren Grun-
dannahmen steht. Basis fiir ein funktionierendes menschliches Zusam-
menleben sind die Uberzeugung, dass die Mitmenschen wohlmeinend
sind, und der Glaube an eine ibergeordnete Gerechtigkeit. Zumindest
unterbewusst gehen fast alle Menschen davon aus, dass sie in Sicher-
heit leben und dass sie ihre Zukunft selbst und eigenverantwortlich ge-
stalten konnen.” Verbrechen werden nicht negiert, sondern in dieses
Konzept durch den Glauben an eine gerechte Welt integriert. In einer
gerechten Welt bekommt jeder, was er verdient und jeder hat das ver-
dient, was er bekommt. Ist jemand Opfer einer Straftat geworden, so
muss er dies verschuldet oder verdient haben.'® Der Einzelne grenzt
sich auf diese Weise so weit vom Geschidigten ab, dass er subjektiv
zu der Uberzeugung gelangt, dass er selbst vor vergleichbaren Uber-
griffen sicher ist. Auch wenn diese Kernannahmen tiber die Giite und
Gerechtigkeit der Welt nicht der Realitit entsprechen, sorgen sie fiir ein
hohes psychisches Funktionsniveau und befihigen zu sozialen Interak-
tionen mit Mitmenschen. Durch die eigene Opfererfahrung wird diese
subjektive Theorie der Wirklichkeit' erschiittert. Sie steht daher in ei-
nem grundlegenden Widerspruch zum eigenen Selbst- und Weltbild.
Welche psychischen Auswirkungen dies auf den Betroffenen hat, hingt
ganz erheblich von dessen individueller Disposition, seiner Fihigkeit
und seinen Ressourcen zur Stressbewiltigung und seiner kulturellen
Prigung ab. Dessen ungeachtet besteht ein direkter Zusammenhang
zur Tatschwere. Je massiver die erlebte Gewalt ist, desto hoher ist die
Wahrscheinlichkeit, dass der Betroffene eine post-traumatische Belas-
tungsstorung oder ein vergleichbares Krankheitsbild entwickelt.'?

Juristenzeitung 2002, 231-7, 234; siche auch die Studie von Richter, Opfer krimineller Gewalttaten
— Individuelle Folgen und ihre Verarbeitung (Weier Ring: Mainz 1997), S. 46.

Lerner; The Belief in a Just World — A Fundamental Delusion (Plenum Press: New York 1980),
S. 11 ff.; Hestermann, Verbrechensopfer — Leben nach der Tat (Rowohlt: Hamburg 1997), S. 36,
Bock, o. Fn. 2, S. 54-5 mit weiteren Nachweisen.

Lerner, o. Fn. 7, S. 11; Weigend, Deliktsopfer und Strafverfahren (Duncker & Humblot: Berlin
1989), S. 384; McFarlane/van der Kolk, Trauma and its Challenge to Society, in: van der Kolk/ Mc-
Farlane/Weisaeth (Hrsg.), Traumatic Stress — The Effects of Overwhelming Experience on Mind,
Body and Society (Guildford Press: New York 1996), 24-46, S. 28; Hansen, Traumatisierung von
Frauen durch Gewalt (Kova Verlag: Hamburg 1999), S. 7.

Hansen, o. Fn. 8, S. 8.

Bock, o. Fn. 2, S. 157 mit weiteren Nachweisen.
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Der Zustindigkeit des IStGH unterfallen ausschlieRlich die volk-
errechtlichen Kernverbrechen, namentlich Volkermord, Verbrechen
gegen die Menschlichkeit und Kriegsverbrechen. Diese Delikte bein-
halten ausnahmslos erhebliche Individualrechtsverletzungen. Die Op-
fer werden in ihren elementaren Rechtsgiitern Leben, korperliche Un-
versehrtheit, sexuelle Selbstbestimmung, Freiheit und Wiirde verletzt.'?
Hinzu kommt, dass diese massiven Gewalterfahrungen kein singulires
Ereignis sind. Vielmehr ziehen sich die Verbrechen tiber einen langen
Zeitraum, mehrere Monate oder sogar Jahre hin, so dass ein gesamter
Lebensabschnitt der Betroffenen von Gewalt geprigt ist. Man spricht in
diesem Zusammenhang von einer sequenziellen Traumatisierung des
Typs L' Psychische Langzeiterkrankungen sind in solchen Konstella-
tionen sehr hiufig; sie stellen nahezu den Regelfall dar.”®

Verschirft wird diese Situation durch die strukturellen Besonder-
heiten volkerrechtlicher Verbrechen. Primires Angriffsziel ist typ-
ischerweise nicht das einzelne Opfer, sondern das Kollektiv, dem es
angehort.’® Besonders deutlich wird dies beim Volkermord, bei dem
sich die genozidale Absicht des Titers gegen eine geschiitzte Gruppe
richten muss.'”” Aber auch beim Verbrechen gegen die Menschlichkeit
wird ein Kollektiv — die Zivilbevolkerung — angegriffen. Ahnliches gilt
fur Kriegsverbrechen, die nur im Rahmen eines bewaffneten Konflikts

Ambos, Internationales Strafrecht (Beck Verlag: Miinchen, 3. Aufl. 2011), § 5 Rn. 3 (allgemein), §
7 Rn. 125-6 (Volkermord), § 7 Rn. 173 (Verbrechen gegen die Menschlichkeit), § 7 Rn. 231 (Krie-
gsverbrechen) m.w.N.

Siehe hierzu Schubbe, Storungskonzepte und Neurobiologie, in: Haenel/Wenk-Ansobn (Hrsg.),
Begutachtung psychisch reaktiver Traumafolgen im aufenthaltsrechtlichen Verfahren Beltz: Basel
2004), 11-306, S. 13.

Siehe nur Heinl, ,Maikifer flieg, dein Vater ist im Krieg...“ — Seelische Wunden aus der Kriegskin-
dheit (Kosel: Miinchen 1994), S. 73; Turner, Surviving sexual assault and sexual torture, in: Meze)/
King (Hrsg.), Male Victims of Sexual Assault (Oxford University Press: Oxford 1992), 75-80, S.
78; Eissler; Die Ermordung von wie vielen seiner Kinder muss ein Mensch symptomfrei ertragen
koénnen, um eine normale Konstitution zu haben?, in: Psyche 5 (1963), 241-291, S. 263.

Moller, Volkerstrafrecht und Internationaler Strafgerichtshof — kriminologische, straftheoretische
und rechtspolitische Aspekte (Lit Verlag: Minster 2003), S. 350; Safferling, Das Opfer volkerre-
chtlicher Verbrechen, in: Zeitschrift fiir die gesamte Strafrechtswissenschaft 115 (2003), 352-384,
S. 357; Bock, Das Opfer vor dem Internationalen Strafgerichtshof, in: Zeitschrift fiir die gesamte
Strafrechtswissenschaft 119 (2007), 664-80, S. 668.

Ambos, o. Fn. 11, § 7 Rn. 125, 161; Bock, o. Fn. 2, S. 157 mit weiteren Nachweisen. Siche auch
Prosecutor v, Jelisi, Trial Chamber Judgement v. 14.12.1999, IT-95-10-T, Rn. 66; Prosecutor v. Aka-
yesu, Trial Chamber Judgement v. 2.9.1998, ICTR-96-4-T, Rn. 521.



20

Die Opfer volkerrechtliche Verbrechen SUC VE CEZA 2014 SAYI: 1-2

begangen werden konnen. Der Angriff auf den Einzelnen erfolgt re-
gelmiBig lediglich aufgrund seiner Zugehorigkeit zu einer bestimmten
Gruppe, die von der — typischerweise michtigeren'® — Titergruppe als
minderwertig angesehen wird. ¥ Die massiven Rechtsgutsverletzun-
gen sind regelmiBig Teil einer Strategie der systematischen Entrech-
tung, Herabwirdigung, Demttigung und letztendlich Vernichtung
sowohl der Individuen als auch des Kollektivs, dem diese angehoren.
Diese kollektive Komponente der Viktimisierung fiihrt dazu, dass das
gesamte soziale Umfeld des Opfers ebenfalls traumatisiert ist. Damit
erhoht sich fir jeden einzelnen die Wahrscheinlichkeit psychischer
Langzeitfolgen.” Aber sogar wenn ein Familienmitglied nicht selbst
traumatischen Ereignissen ausgesetzt war, kann der Kontakt mit dem
Uberlebenden zu einer mittelbaren Traumatisierung und damit zu psy-
chischen Storungen fithren. Zudem gibt es Hinweise darauf, dass die
Traumatisierung auch an die nichste Generation, also an Kinder, die
zur Zeit des traumatischen Ereignisses noch nicht geboren sind, weit-
ergegeben werden kann.? Dies potenziert die gesamtgesellschaftliche
Brisanz der Taten.

III. Opfergerechte Ausgestaltung des IStGH-Statuts

Der IStGH wird daher mit einer groen Anzahl psychisch hoch be-
lasteter Individualopfer konfrontiert, die aufgrund der Giberlebten Taten

Schneider, Opfer des Volkermordes, in: Schneider (Hrsg.), Das Verbrechensopfer in der Strafrech-
tsptlege (de Gruyter: Berlin 1982), 305-18, S. 305; Moller, o. Fn. 14, S. 399.

Scurfield, Posttraumatic Stress Disorder in Vietnam Veterans, in: Wilson/Raphael (Hrsg.), Inter-
national Handbook of Traumatic Stress Syndromes (Plenum: New York 1993), 285-95, S. 290;
Safferling, o. Fn. 14, S. 352, 357; Grossmann, Eine Anatomie des Totens, in: Gleichmann/Kiibne
(Hrsg.), Massenhaftes Toten — Kriege und Genozide im 20. Jahrhundert (Klartext: Essen 2004),
55-104, S. 72; Bock, o. Fn. 14, S. 668.

Almaquist/Brandell-Forsberg, Refugee Children in Sweden: Posttraumatic Stress Disorder in Iranian
Preschool Children Exposed to Organized Violence, in: Child Abuse & Neglect. 21 (1997), 351-66,
S- 304.

Siehe dazu ausfiihrlich Bock, o. Fn. 2, S. 159-65 mit weiteren Nachweisen. Insbesondere zur
transgenerationellen Traumatisierung Grubrich-Simitis, Extremtraumatisierung als kumulatives
Trauma, in: Psyche 33 (1979), 991-1032, 1008; Rosenheck/Fontana, Transgenerational Effects of
Abusive Violence on the Children of Vietham Combat Veterans, in: Journal of Traumatic Stress 11
(1998), S. 731-42

Rosenthal, Die Shoah im intergenerationellen Dialog — Zu den Spitfolgen der Verfolgung in
Drei-Generationen-Familien, in: Friedmann/Gliick/Vyssoki (Hrsg.), Uberleben der Shoah und da-
nach — Spitfolgen der Verfolgung aus wissenschaftlicher Sicht (Picus: Wien 1999), S. 68-88.
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in besonderem Mage auf Ricksichtnahme angewiesen sind. Das Ver-
fahren auch auf ihre Bedirfnisse auszurichten, erscheint als ein ele-
mentares Gebot der Menschlichkeit, stellt aber gleichzeitig auch eine
groRe Herausforderung dar. Im Folgenden mochte ich einige mir be-
sonders wichtig erscheinende Problemfelder hervorheben.

1. Gleichheit der Opfer und Notwendigkeit von Selekti-
onsprozessen

Zunichst besteht ein Spannungsfeld zwischen dem Wunsch der
Opfer nach Gerechtigkeit und den begrenzten Ressourcen des IStGH.
Das Strafverfahren kann verschiedene Interessen und Bedirfnisse der
Opfer befriedigen: Es kann einen Beitrag zur Ermittlung der Wahrhe-
it leisten, die begangenen Verbrechen als Unrecht brandmarken, die
Verantwortlichen identifizieren und die Voraussetzung fiir ihre Bestra-
fung schaffen.?? All dies sind MaRnahmen zur Wiedergutmachung der
erlittenen Taten.”? Aufgrund der Endlichkeit seiner Ressourcen ist es
dem IStGH allerdings schlicht nicht moglich, simtliche volkerrechtli-
chen Verbrechen aufzuklidren und zu ahnden. Selektionsprozesse sind
unvermeidbar. Da der Tatort- und der Titerstaat aber i.d.R. nicht wil-
lens oder in der Lage sein werden,?* die Taten selbst zu verfolgen, be-
deuten Selektionsentscheidungen auf internationaler Ebene zumeist de
Jfacto Straflosigkeit fiir die Titer. Opfer konnen dies als Bagatellisierung
oder sogar Billigung des von ihnen erlittenen Unrechts missverstehen.
Dabher ist es von entscheidender Bedeutung, dass die Auswahlprozesse
transparent und nachvollziehbar ausgestaltet werden. Dies betrifft drei
verschiedene Ebenen:

Ausfiihrlich Bock, o. Fn. 2, S. 170-208.

Siehe hierzu nur die stindige Rechtsprechung des Inter-American Court of Human Rights (IA-
CHR) Case of El Amparo v. Venezuela (Reparations and Costs), IACHR 14.9.1996, Rn. 35; Case
of Bulacio v. Argentina, (Merits, Reparations and Costs), IACHR 18.9.2003, Rn. 96; Caso de los
Hermanos Gomez Paquiyauri v. Perti (Fondo, Reparaciones y Costas), IACHR 8.7.2004, Rn. 215;
Case of Ricardo Canese v. Paraguay (Merits, Reparations and Costs), JACHR 31.8.2004, Rn. 205;
Caso Caesar v. Trinidad y Tobago (Fondo, Reparaciones y Costas), IACHR 11.3.2005, Rn. 126;
Caso Vargas Areco v. Paraguay (Fondo, Reparaciones y Costas), IACHR 20.9.2006, Rn. 150; Case
of Apitz Barbera et al. (“First Court of Administrative Disputes”) v. Venezuela, IACHR 5.8.2008, Rn.
242; Case of Uson Ramirez v. Venezuela (Preliminary Objections, Merits, Reparations, and Costs),
TACHR 20.11.2009, Rn. 210

Siehe hierzu ##.
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Zunichst geht es um die Frage, in welchen Situationen der Ankliger
Ermittlungen aufnimmt. Die Einleitung eines Verfahrens durch einen
Mitgliedstaat oder den Sicherheitsrat (vgl. Art. 13 IStGH-Statut) ist im-
mer das Ergebnis eines politischen Abwigungsprozesses; Opferinter-
essen werden insoweit allenfalls am Rande und selektiv berticksichtigt.
Von zentraler Bedeutung fiir die Effektivitit und politische Unabhin-
gigkeit des IStGH sind daher die ex officio Befugnisse des Ankligers,
die es ihm ermoglichen, aus eigenem Recht Ermittlungen in einer bes-
timmten Situation einzuleiten.® Auf diese Weise wird sichergestellt,
dass die internationale Justiz — auch im Interesse der Opfer — nicht nur
dort eingreift, wo sie erwiinscht ist. Es erscheint aber durchaus fraglich,
ob die bisherige Praxis diesen Anspriichen gerecht wird. Zu Beginn
seiner Titigkeit war der Ankliger in der Austibung seiner proprio-motu
Befugnisse sehr zurtickhaltend. Er bevorzugte es, sich auf Situationen
zu konzentrieren, in denen er mit Rickendeckung des Sicherheitsrats
oder des betroffenen Staates titig werden konnte.”® Daran hat sich
grundsitzlich auch nichts mit der Aufnahme von proprio motu Ermit-
tlungen in Kenia und der Elfenbeinktiste gedndert, da auch insoweit
Kooperationszusagen der betroffenen Staaten vorliegen.” Auch wenn
dieses Vorgehen prozessokonomisch verstindlich ist, so stellt es doch
die politische Unabhingigkeit des IStGH in Frage.”

Zweifel an der Strategie des Ankligers werden auch dadurch genihrt,
dass es den Auswahlentscheidungen z.T. an Transparenz mangelt. Nach
eigenen Aussagen hat der Anklidger von Juli 2002 bis Mai 2011 9.214
Informationen tber begangene Verbrechen von mehr als 140 Lindern

Siehe nur Williams/Schabas, Article 13, in: Triffterer (Hrsg.), Commentary on the Rome Statute
of the International Criminal Court (Beck Verlag: Miinchen 2. Aufl. 2008), Rn. 17; Ambos/Bock,
Procedural Framework, in: Reydams/Wouters/Ryngaert (Hrsg.), International Prosecutors (Oxford
University Press: New York 2012), 488-541, S. 533.

Dies zeigte sich beispielsweise daran, dass der Ankliger in der Kongosituation aktiv auf eine
Staateneigeniiberweisung (sog. self-referral) hingewirkt hat, anstatt das Verfahren proprio motu
einzuleiten, siche Office of the Prosecutor, Report on the activities performed during the first three
years (June 2003-June 2006) (Den Haag, 12 September 2006), Rn. 12.

Zu Kenia siehe Office of the Prosecutor, Policy Paper on Preliminary Examinations, Draft (2010),
Rn. 81. Die Elfenbeinktste ist ein Drittstaat, der das IStGH-Statut nicht ratifiziert, der aber die
Zustindigkeit des IStGH nach Artikel 12 Abs. 3 IStGH-Statut anerkannt hat, siche hierzu http://
www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/Comm+and+Ref/
C%C3%B4te+dIvoire/.

Siehe hierzu auch Ambos/Bock, o. Fn. 23, S. 533-5.
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erhalten, die sog. communicatons.?? Ungefihr die Hilfte hiervon soll
sich auf Taten beziehen, die offensichtlich nicht der Zustindigkeit des
IStGH unterfallen. In drei Fillen — Irak, **Venezuela®' und Palistina®
— hat der Anklidger ausdriicklich und offentlich die Aufnahme von Er-
mittlungen abgelehnt und diese Entscheidung auch entsprechend be-
grindet. Was aber mit den anderen communications geschehen ist,
ist weniger offensichtlich. Bisher hat der Ankliger die Offentlichkeit
lediglich tiber die Aufnahme von Vorermittlungen z.B. in Afghanistan,
Kolumbien und Korea informiert. Uber den Stand der Vorermittlungen
gibt es zwar regelmiRig oOffentlich zugingliche updates,® diese sind
allerdings sehr allgemein gehalten. Insoweit wire es wilinschenswert,
wenn der Ankliger seine Informationspolitik weiter ausbauen wiirde,
um auf diese Weise die Akzeptanz seiner Selektionsentscheidungen bei
den Opfern weiter zu erhohen.?

Die zweite Selektionsebene betrifft die Frage, auf welche Taten
und welche Titer sich die Ermittlungen konzentrieren. Der Ankliger
hat sich von Anfang an dafiir ausgesprochen, gegen die Hauptver-
antwortlichen, the persons most responsible, vorzugehen.® Unter
Gerechtigkeitsaspekten erscheint es durchaus sinnvoll, vor allem die
Planer, Entscheidungstriger und Hauptstrategen in die Verantwortung
zu nehmen. Dieses Vorgehen birgt jedoch die Gefahr, dass es zu einer
de facto Amnestie fir untergeordnete Titer, die sog. middle und low
rank perpetrators kommt.*® Dies kann aus Opfersicht schwer nachvol-
lziehbar sein, weil gerade dies diejenigen Menschen sind, die die Taten
unmittelbar ausgefithrt haben. Es ist fur die Geschidigten nur schwer

http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+Prosecutor/Com-
m+and+Ref/.

OTP response to communications received concerning Iraq (9 February 2000).

OTP response to communications received concerning Venezuela (9 February 2000).

OTP, Situation in Palestine (3 April 2012).

Siehe insbesondere OTP, Report on Preliminary Examination activities (13 December 2011).
Ambos/Bock, o. Fn. 23, S. 533-5 mit weiteren Nachweisen.

OTP, Paper on some policy issues before the Office of the Prosecutor (September 2003), S. 3.
Vertiefend zu den Selektionsprozessen Seils, The selection and prioritization of cases by the
Office of the Prosecutor of the International Criminal Court, in Bergsmo (Hrsg.), Criteria for Prio-
ritizing and Selecting Core International Crimes Cases (Torkel Opsahl Academic EPublisher: Oslo,
2. Aufl. 2010), S. 69-78; Stegmiller, The Pre-Investigation Stage of the ICC (Duncker & Humblot:
Berlin, 2011), S. 239 ff.
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zu ertragen, wenn sie in ihrem Dorf weiterhin ihrem Folterer oder dem
Morder ihrer Familie begegnen miussen.”” Will man, dass sie dennoch
die Verfahren vor dem IStGH als Form der Gerechtigkeit ansehen und
akzeptieren, miissen die Griinde fiir die Konzentration auf die haupt-
verantwortlichen Tdter immer wieder erldutert werden. Dies ist eine
wichtige Aufgabe des outreach Programms des Gerichtshofs.

Ein weiterer Selektionsprozess greift bei der Auswahl der Ankla-
gepunkte. Dies zeigte sich bereits im ersten Verfahren gegen Thom-
as Lubanga Dyilo. Der Ankldger beschloss, die Anklage auf die
Rekrutierung von Kindersoldaten zu beschrinken, obwohl es auch ein-
ige Anhaltspunkte daftir gibt, dass Lubanga fir Sexualverbrechen in
grofRem Ausmaf verantwortlich ist. Eine nachvollziehbare, stichhaltige
Erklirung fur diese Vorgehensweise ist der Anklidger bisher schuld-
ig geblieben.” Insgesamt bleibt festzuhalten, dass Selektionsprozesse
unvermeidbar sind. Sie sind fiir die Opfer aber nur ertriglich, wenn sie
Teil einer transparenten und schliissigen Gesamtstrategie sind.

2. Das Opfer als Zeuge: Schutz vor sekundirer Viktimisierung

Richten wir nach diesen eher grundsitzlichen Uberlegungen nun
den Blick etwas genauer auf das Opfer und die verschiedenen Rollen,
die es im Verfahren vor dem IStGH einnehmen kann. Aus Sicht der
Justiz ist auch der Opferzeuge zunichst einmal Instrument zur Wahrhe-
itsfindung. Auch im internationalen Strafverfahren ist seine Aussage das
wichtigste Beweismittel.* Dementsprechend statuiert Rule 65 eine gr-
undsitzliche Aussagepflicht fir simtliche Zeugen.®

Die Aussage als Zeuge kann allerdings eine erhebliche Belastung
darstellen. Sie verlangt von den Opfern eine erneute Auseinandersetzu-
ng mit dem traumatischen Ereignis, ein erneutes Durchleben der Tat
und kann daher zu einem Wiederaufleben der durchlittenen Angste

Siehe hierzu auch Bock, o. Fn. 2, S. 201.

Seils, o. Fn. 34, S. 58; Ambos/Bock, o. Fn. 23, S. 538.

Bock, o. Fn. 2, S. 372 mit weiteren Nachweisen.

Vertiefend hierzu Krefs, Witnesses in Proceedings Before the International Criminal Court: An
Analysis in the Light of Comparative Criminal Procedure, in: Fischer/Krefs Liider (Hrsg.), Interna-
tional and National Prosecution of Crimes under International Law (Berliner Wissenschaftsverlag:
Berlin 2001), 309-83, S. 323-5.
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fihren. Dartiber hinaus mussen die Opferzeugen in ein fremdes Land
reisen und werden dort mit einer fremden Rechtskultur, d.h. mit ihnen
unbekannten, unter Umstinden sogar unverstindlichen Verhaltens-
vorschriften des IStGH konfrontiert. Zudem sind sie von ihrem sozialen
Umfeld, von dem unterstiitzende und stabilisierende Wirkungen aus-
gehen konnten, isoliert. Das internationale Strafverfahren birgt daher
in besonderem MaRe die Gefahr, dass die aus der Tat resultierenden
psychischen Schiden zusitzlich verstirkt werden.! Diese sogenannte
sekundire Viktimisierung® zu verhindern, ist die vornehmste Aufgabe
eines opfergerechten Strafverfahrensrechts. Dies dient nicht nur dem
Schutz der Wiirde und korperlichen Unversehrtheit der Opferzeugen,
sondern auch der Effektivitit des Gerichtsverfahrens. Fihlen sich die
Zeugen ernst genommen, verstanden, geachtet und sicher, also den
Umstinden entsprechend wohl, erhoht dies nicht nur ihre generelle
Kooperationsbereitschaft, sondern auch ihre Gedichtnisleistung und
damit ihre Fihigkeit, sich zu erinnern. Die Schaffung einer moglichst
entspannten Aussageatmosphire dient also auch dem Interesse der in-
ternationalen Justiz an der Sachverhaltsaufklidrung.

Rechtlicher Ausgangspunkt fur simtliche Manahmen des Opfer-
und Zeugenschutzes ist Art. 68 Abs. 1 IStGH-Statut. Hiernach ist der
Gerichtshof verpflichtet, geeignete Manahmen zum Schutz der Sich-
erheit, des korperlichen und seelischen Wohles, der Wiirde und der
Privatsphidre der Opfer und Zeugen zu treffen. Etabliert wird damit
eine allgemeine Schutz- und Fursorgepflicht des Gerichts fiir Opfer und
Zeugen. Diese greift auch bei prozessimmanenten Belastungen. Auf-
gabe des Gerichtshofs ist es damit auch, eine sekundire Viktimisierung
nach Moglichkeit zu verhindern.® Gleiches gilt fiir die Abteilung fiir
Opfer und Zeugen. Diese hat ein Unterstiitzungsprogramm fiir Opfer
und Zeugen entwickelt, das u.a. die Zurverfigungstellung von psychol-

ogischen, medizinischen, sozialen und rechtlichen Hilfen umfasst.*
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Hierzu ausfiihrlich Bock, o. Fn. 2, S.70-3, 403.

Zum Begriff Kiefl/Lamnek, Soziologie des Opfers (Fink: Miinchen 1986), S. 239; Tampe, Verbrec-
hensopfer (Boorberg: Miinchen 1992), S. 36; Herman, The mental health of crime victims: Impact
of legal intervention, in: Journal of Traumatic Stress 16 (2003), 159-166, S. 159.

Bock, o. Fn. 2, S. 404-5.

Vgl. Regel 17 der Verfahrens- und Beweis regeln; Regulation 83 der Geschiftsordnung der Kanz-
lei.
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Diese Manahmen sollten so frith wie moglich wirksam werden; am
besten sobald der Ankliger vor Ort zum ersten Mal Kontakt mit po-
tentiellen Zeugen aufnimmt. Dies ist allerdings duerst kostenintensiv.
Vor allem die Erfahrungen der ad hoc Tribunale haben gezeigt, dass
aus finanziellen Grinden die Betreuung der Opfer und Zeugen im
Feld grotenteils NGOs und nationalen Hilfsorganisationen tiberlassen
werden muss.”” Im Mittelpunkt der Titigkeit der Opfer- und Zeugene-
inheit steht daher die Begleitung der Zeugen bei ihrer Aussage. Dazu
gehort zunichst, ihre Anreise nach Den Haag und ihre Unterbringung
zu organisieren. Wihrend des Aufenthalts in Den Haag steht den Zeu-
gen ein umfassendes Unterstiitzungsprogramm zur Verfiigung, das 24
Stunden am Tag erreichbar ist. Soweit notwendig gehort hierzu auch
psychologische Betreuung, vor allem vor, wihrend und unmittelbar
nach der Aussage vor Gericht.® Insbesondere fithrt die Opfer- und
Zeugeneinheit das sog. witness familiarisation durch. Hier werden
die Zeugen zunichst Giber den Verfahrensablauf vor Gericht sowie die
Prozessbeteiligten und ihre Aufgaben informiert. Zudem wird ihnen
ihre Rolle im Verfahren verdeutlicht, erklirt, wie eine Zeugenbefragung
ablduft und der Gerichtssaal gezeigt.”” Auf diese Weise wird den Op-
fern die Angst vor der ungewohnten Situation genommen. Gleichzeitig
wird ihnen gezeigt, dass sie nicht blo8es Mittel zur Wahrheitsfindung
sind, sondern dass das Gericht an ihrem Wohlbefinden interessiert ist.

Wihrend der Hauptverhandlung obliegt es in erster Linie der Ver-
fahrenskammer, einer Retraumatisierung der Opfer entgegenzutreten.
Hierzu hat sie u.a. die Moglichkeit, durch prozessleitende Verfiigun-
gen und Einzelanweisung die Art der Befragung zu kontrollieren und
besonders belastende Vernehmungsmethoden, wie aggressiv gefiihrte

Heikkild, International Criminal Tribunals and Victims of Crime (Institute for Human Rights, Abo
Akademi University: Saarijirvi 2004), S. 106-8.

Regulation 83 Abs. 2 Regulations of the Registry; siche hierzu auch Prosecutor v. Lubanga, Vic-
tims and Witnesses Unit recommendations on psycho-social in-court assistance, ICC-01/04-01/06-
1149, 31.1.2008.

Siehe hierzu ausfihrlich Prosecutor v. Lubanga, Decision Regarding the Practices Used to Prepare
and Familiarise Witnesses for Giving Testimony at Trial, TC I, ICC-01/04-01/06-1049, 30.11.2007,
Rn. 29; Prosecutor v. Lubanga, Decision on the Practices of Witness Familiarisation and Witness
Proofing, PTC I, ICC-01/04-01/06-679, 8.11.20006, order; Ambos, “Witness proofing” before the
ICC: Neither legally admissible nor necessary, in: Stahn/Sluiter (Hrsg.), The Emerging Practice of
the International Criminal Court (Martinus Nijhoff Publishers: Leiden, 2009), S. 599-614.
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cross-examinations, zu untersagen. Besonders schutzbedurftigen Zeu-
gen kann zudem gestattet werden, per video-link oder in Anwesenheit
einer Vertrauensperson oder eines Psychologen auszusagen. Insgesamt
betrachtet gibt das Verfahrensrecht des IStGH zahlreiche Moglichkeiten,
der Gefahr einer sekundiren Viktimisierung effektiv zu begegnen.®

3. Das Opfer als Beteiligter: Fairness fiir alle Verfahrensbetei-
ligten

Uber die passive Zeugenrolle hinaus gewihrt das IStGH-Statut
erstmals in der Geschichte des Volkerstrafprozessrechts den Opfern
die Moglichkeit, sich aktiv am Verfahren zu beteiligen. Die aktive
Wahrnehmung prozessualer Rechte kann dem Opfer helfen, die durch
Tat und Titer ausgeldsten Ohnmachtsgefiihle zu tiberwinden und sein
Selbstbewusstsein zumindest teilweise wiederherzustellen. Somit kon-
nen Beteiligungsrechte dem Opfer bestenfalls bei der Tatverarbeitung
helfen, jedenfalls aber einer sekundiren Viktimisierung durch den
Prozess entgegenwirken.®

Art. 68 Abs. 3 IStGH-Statut — die zentrale Vorschrift zur Opferbeteil-
igung — lautet wie folgt:

Sind die personlichen Interessen der Opfer betroffen, so gestattet
der Gerichtshof, dass ihre Auffassungen und Anliegen in von ihm fir
geeignet befundenen Verfahrensabschnitten in einer Weise vorgetragen
und behandelt werden, welche die Rechte des Angeklagten sowie die
Fairness und Unparteilichkeit des Verfahrens nicht beeintrichtigt oder
damit unvereinbar ist.

Hieraus folgt zunichst, dass die Opfer ein Recht auf Beteiligung
haben. Die jeweils zustindige Kammer kann die Opfer nicht vollstin-
dig vom Verfahren ausschlieen. Es obliegt aber dem Gericht, Zeit-
punkt und Art der Beteiligung zu bestimmen. Der Umfang der Par-
tizipationsrechte liegt damit vollstindig im Ermessen des Gerichts. Die
Einbeziehung der Opfer kann dadurch flexibel, unter Berticksichtigung
der konkreten Umstinde des Einzelfalls bestimmt werden.® Im Mit-

4 Siehe hierzu ausfiihrlich Bock, o. Fn. 2, S. 403-30.
9 Herman, o. Fn. 40, S. 158.
0 ICC, Prosecutor v. Katanga and Ngudjolo, Decision on the Modalities of Victim Participation at
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telpunkt steht dabei der Begriff der ,Betroffenheit der personlichen
Interessen®. Dieser bestimmt nicht nur das ,0Ob“ sondern auch das
,Wie“ der Beteiligung. Welche Opferinteressen von Art. 68 Abs. 3 IStGH
anerkannt werden, ist hochumstritten.”® Nach einem sehr restriktiven
Ansatz soll ausschlieRlich das Interesse an Wiedergutmachung der er-
littenen Tatschiden gemeint sein.”® Nach einer anderen Auffassung,
die auch mehr und mehr Zuspruch in der Rechtsprechung des IStGH
findet, ist daneben auch das Interesse an der Sachverhaltsaufklirung
(,the right to truth®), an der Kldrung der Schuldfrage und an der Bestra-
fung der Titer erfasst.>® Dieser Ansatz ermoglicht eine umfangreiche
Einbeziehung der Opfer in das Verfahren.

Dessen ungeachtet fiithrt die von Art. 68 Abs. 3 IStGH-Statut voraus-
gesetzte Festlegung der Beteiligungsrechte auf einer case-by-case-Basis
zu einer nicht unerheblichen Rechtsunsicherheit fir alle Beteiligten.
Weder die Opfer noch die Parteien konnen mit Sicherheit vorhersehen,
wie stark die prozessuale Stellung der Geschidigten in einem bestim-
mten Verfahrensabschnitt sein wird. Zudem kann jede Kammer ihre
eigene Prozessstrategie gegeniiber den Opfern entwickeln. Bereits
die bisherigen Erfahrungen haben gezeigt, dass Umfang und Ausmaf
der Partizipationsrechte von Kammer zu Kammer und von Fall zu Fall
variieren. Die hieraus resultierende Ungleichbehandlung der Opfer
kann als gerichtliche Wertentscheidung missverstanden werden. Ges-
chidigte, denen nur geringere Rechte zugebilligt werden, konnen sich
als Opfer zweiter Klasse fiihlen. Diese Gefahr ist umso grofer, sollten
irgendwann in einer Situation verschiedene (Vor-)Verfahrenskammern
parallel titig werden. Daher sollten sich die Kammern ihrer Autonomie
zum Trotz um eine moglichst kongruente Rechtsprechungspraxis be-

Trial, Doc. No. ICC-01/04-01/07-1788, TC 11, 22.1.2010, para. 46; Bock, o. Fn. 2, S. 442 mit weite-
ren Nachweisen.

Ausfiihrlich Vasiliev, Article 68(3) and personal interests of victims in the emerging practice of the
ICC, in Stahn/Sluiter (Hrsg.), The Emerging Practice of the International Criminal Court (Martinus
Nijhoff Publishers: Leiden, 2009), S. 635-690; Bock, o. Fn. 2, S. 448-52.

In diese Richtung argumentiert beispielsweise der Ankliger IStGH, Prosecutor v. Lubanga, Prose-
cution’s Document in Support of Appeal against Trial Chamber I's 18 January 2008 Decision on
Victims’ Participation , Doc. No. ICC-01/04-01/06-1219, 10.3.2008, Rn. 20-1.

Siehe hierzu IStGH, Prosecutor v. Katanga and Ngudjolo, Decision on the Set of Procedural Rights
Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case, Doc. No. ICC-01/04-
01/07-474, PTC 1, 13.5.2008, Rn. 30-44;
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muihen. Ein gewisses Maf3 an Unvorhersehbarkeit und Diskrepanzen
ist allerdings unvermeidbar, da dem Gericht die Moglichkeit bleiben
muss, die Partizipationsrechte der Opfer an die Besonderheiten des
Einzelfalls anzupassen.™

Dessen ungeachtet ist die aktive Einbindung der Opfer ins Verfahren
vor dem IStGH mit nicht unerheblichen Problemen verbunden. Die
grole Anzahl der Opfer droht den Prozess unzumutbar auszudehnen.
Die Verteidigung nimmt die Opfer als zusitzliche Ankliger, die das
Prozessgleichgewicht storen, wahr. Der Anklidger sieht sich teilweise
in Konkurrenz zu den Opfern und befiirchtet, die Kontrolle tiber das
Verfahren und sensible Informationen zu verlieren. Dennoch erscheint
es moglich, die divergierenden Interessen zu vereinbaren und den Op-
fern eine starke prozessuale Stellung im Verfahren zuzubilligen, ohne
dass grundlegende Verfahrensgarantien aufgegeben werden miussten.
Voraussetzung hierfir ist, dass die Kammer eine starke, prozessleitende
Rolle Gibernimmt. Je mehr Beteiligte im Verfahren involviert sind, desto
weniger ist es moglich, die Prozessgestaltung dem freien Spiel ihrer
Krifte zu Uberlassen. Ist die Kammer aber bereit, bei Bedarf jederzeit
regulierend titig zu werden, konnen die Opfer grundsitzlich mit um-
fangreichen Befugnissen ausgestattet werden.>

Wichtigste MaBnahme zur Wahrung des Rechts des Angeklagten auf
einen ziigigen Prozess ist die Beiordnung eines kollektiven Rechtsbei-
stands. Hierbei werden Opfer zu einer oder mehreren Gruppen zusam-
mengefasst, die dann von einem gemeinsamen legal representative ver-
treten werden. Auch wenn dies prozessokonomisch sinnvoll ist,>® darf
man nicht verkennen, dass die Ernennung eines kollektiven Rechts-
beistands mit dem Wunsch der Opfer, in ihrer Einzigartigkeit und In-
dividualitit anerkannt zu werden, kollidiert.”” Was nun den Umfang
der Beteiligungsrechte im Einzelnen angeht, so gelten folgende Grun-
dregeln: Opfer, die von einem legal representative vertreten werden,
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Ausfiihrlich Bock, o. Fn. 2, S. 442-4.

Bock, o. Fn. 2, S. 555.

Siehe beispielsweise IStGH, Prosecutor v. Kony et al. — Decision on legal representation, appoint-
ment of counsel for the defence, protective measures and time-limit for submission of observati-
ons on applications of participation [...], PTC II, ICC-02/04-01/05-134, 1.2.2007, Rn. 6.

Mohan, The Paradox of Victim-Centrism: Victim Participation at the Khmer Rouge Tribunal, in:
International Criminal Law Review 9 (2009), 733-75, S. 758.
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haben mehr und weitreichendere Rechte als Opfer ohne Rechtsbei-
stand.”® Zudem steigt der Umfang der Aktivrechte grundsitzlich mit
jedem Verfahrensabschnitt. Am ausgeprigtesten sind dementsprechend
die Beteiligungsrechte in der Hauptverhandlung. Hier werden den Op-
fern bzw. ihren Anwilten regelmifig folgende Rechte gewihrt: Halten
eines Eroffnungs- und Schlussvortrags, Beteiligung an der Beauftragung
und Anweisung von Sachverstindigen, Anregung von bestimmten Be-
weiserhebungen sowie Befragung von Zeugen und Sachverstindigen.
Zudem konnen die Opfer auch beantragen, im Verfahren selbst als
Zeuge gehort zu werden.” Durch diese umfangreichen Beteiligu-
ngsmoglichkeiten leistet der IStGH einen wichtigen Beitrag zur Ge-
rechtigkeit: er gibt den Opfern eine Stimme.

4. Wiedergutmachung: Kampf um die knappen Ressourcen

Last, but not least gibt Art. 75 IStGH-Statut der zustindigen Kam-
mer die Moglichkeit, den Opfern auf Antrag oder aus eigenem Antrieb
Wiedergutmachungsleistungen zuzusprechen. Verpflichteter ist der
Verurteilte. Daneben kann Wiedergutmachung aber auch durch den
extra zu diesem Zweck gegriindeten Treuhandfond geleistet werden
(Art. 79 IStGH-Statut). Die Integration von Wiedergutmachungsleistun-
gen ins Strafverfahren ist eine sinnvolle Manahme, um das Konzept
,Gerechtigkeit fir die Opfer* abzurunden. Das IStGH-Statut akzeptiert
dabei grundsitzlich jede Form der Wiedergutmachung — sei sie mate-
riell oder ideell.*° Ein optimales Ergebnis kann dann erreicht werden,
wenn die verschiedenen Reparationsarten zu einem einheitlichen
Konzept verbunden werden.

Allerdings ist die Wiedergutmachung von volkerrechtlichen Ver-
brechen mit nicht unerheblichen Problemen verbunden. Zunichst sind
die Tatfolgen so schwerwiegend, dass sie nicht vollstindig kompensiert
werden konnen.® Umso wichtiger ist die symbolische Funktion der
Wiedergutmachung. Sie ist ein Akt des Mitgefiihls, der Anerkennung,

Zu dieser Zweiteilung Prosecutor v. Kony et al., o. Fn. 54, Rn. 7 ff.

Ausfiihrlich mit umfangreichen Rechtsprechungsnachweisen Bock, o. Fn. 2, S. 510-50.

Siehe hierzu Bock, o. Fn. 2, S. 560-7.

Report of the Truth and Reconciliation Commission of South Africa (2003), Section 1I Chapter VII
Rn. 8.
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der Solidarisierung mit den Opfern.® Genugtuungsmafnahmen — so
bedeutsam sie auch sein mogen — sind wegen der gravierenden Tatfol-
gen dennoch nicht ausreichend. Wegen der groflen Anzahl an Opfern
ist es allerdings ausgeschlossen, alle in angemessenem Umfang mon-
etdr zu entschidigen. Dies wiirde sowohl die Ressourcen der Titer als
auch die des Treuhandfonds bei weitem Ubersteigen. Vorzugswirdig
sind daher kollektive Reparationen,” die einer Opfergruppe als sol-
che zugutekommen. Dadurch wird der Kreis der Beglinstigten erweit-
ert und einer Ungleichbehandlung der Opfer entgegengewirkt.®® Die
Kammer kann zudem nur den Opfern Wiedergutmachung zusprech-
en, die durch den Verurteilten geschidigt wurden. Da volkerrechtliche
Verbrechen nicht von einem Einzeltiter begangen werden, stellt sich
insbesondere die Frage, wie sich das Mitverschulden anderer auf den
Umfang der zu leistenden Entschidigung auswirkt.”> AuRerdem ist das
Opfer gezwungen, Art und Ausmafd der erlittenen Schidigungen zu
beweisen. Hier droht erneut eine sekundire Viktimisierung.*

Diese Probleme lassen sich erheblich reduzieren, wenn der Treu-
handfonds bei Wiedergutmachungsmafnahmen eine federfiihrende
Rolle iibernimmt.” Von seinen Leistungen kann jedes Opfer volker-
rechtlicher Verbrechen profitieren, ohne dass zuvor geklirt werden
miusste, welcher Titer in welchem Umfang fiir die erlittenen Schiden
verantwortlich ist. Zudem kann der Fonds bereits dann titig werden,
sobald der Ankliger des IStGH Ermittlungen in einer Situation, wie
beispielsweise im Kongo, aufnimmt.®® Dadurch wird sichergestellt,
dass frihzeitig eine moglichst groRe Anzahl von Opfern in den Ge-

Bock, o. Fn. 2, S. 176-7, 561-2.

Siehe Regel der Verfahrens- und Beweisregeln.

Zeguveld, Remedies for victims of violations of international humanitarian law, International Re-
view of the Red Cross 65 (2003), 497-520, S. 522; Tomuschat, Darfur — Compensation for the
Victims, JICL 3 (2005), 579-589, S. 586.

Wierda/de Greiff, Reparations and the International Criminal Court: A Prospective Role for the
Trust Fund of Victims, 2004, S. 10 (abrufbar unter http://ictj.org/sites/default/files/ICTJ-Global-
ICC-TrustFund-2004-English.pdf); dies., The Trust Fund for Victims of the International Criminal
Court: Between Possibilities and Constraints, in: de Feyter/Parmentier/Bossuyt/Lemmens (Hrsg.),
Out of the Ashes — Reparation for Victims of Gross and Systematic Human Rights Violations (In-
tersentia: Antwerpen 2005), S. 225-243, S. 238.

Rombouts/Sardaro/Vandeginste, Rn. 172.

Bock, o. Fn. 2, S. 529-600.

Vgl. Nr. 50 ff. der Geschiftsordnung des Treuhandfonds.



Die Opfer volkerrechtliche Verbrechen SUC VE CEZA 2014 SAYI: 1-2

nuss der Leistungen des Fonds kommt. Durch die Zusammenarbeit
mit internationalen und nationalen Hilfsorganisationen kann er zudem
sicherstellen, dass unter Berticksichtigung der spezifischen Bedurfnisse
der Opfer ein schlissiges und widerspruchsfreies Gesamtkonzept zur
Wiedergutmachung volkerrechtlicher Verbrechen entsteht.

IV. Fazit

Die umfassende Einbezichung der Opfer in das Verfahren vor dem
IStGH kommt einer Revolution des Volkerstrafprozessrechts gleich. Sie
ist aber nicht nur aus humanitiren Grinden zu begriflen. Vielmehr
erhoht sie die Akzeptanz und damit die Legitimitit des Gerichtshofs.
Die Umsetzung des opferorientierten Strafverfahrensrechts stellt die
Rechtspraxis allerdings vor erhebliche Herausforderungen. Die bisheri-
gen Erfahrungen sind aber ganz tiberwiegend ermutigend. Es steht zu
hoffen, dass sich der Gerichtshof auch in Zukunft seiner besonderen
Verantwortung gegeniiber den Opfern volkerrechtlichen Verbrechen
bewusst bleibt.
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The Road to the Establishment of the International Residual
Mechanism for Criminal Tribunals

From Completion to Continuation

THOMAS WAYDE PITTMAN'

Abstract

The article begins with the background and context under which the
UN'’s newest international criminal tribunal, the International Residual
Mechanism for Criminal Tribunals (IRMCT), was established. Its roots
are traced from parentage, the international criminal tribunals for the
formerYugoslavia ICTY) and Rwanda (ICTR) with their ad hoc tempo-
ral nature, through the formation of these Tribunals’ completion strat-
egies and subsequent implementation efforts. The next section high-
lights how the implementation phase included a dimension of foresight
as to the impact of mandate completion on the continuing work (or
legacy) of the Tribunals within national jurisdictions. This in turn gave
rise to identifying the need for a mechanism to carry out the Tribunals’
essential, residual functions after closure. Thereafter, the article focuses
on the process of deciding upon which qualities this mechanism-to-be
should possess as it evolved over time into the form and substance of
a Tribunal in its own right. The author devotes the final section of the
article to describing the main features of the IRMCT, created by Security
Council Resolution 1966 on 22 December 2010, in terms of its statutory
developments compared to the ICTYand ICTR.

1. Introduction: Expected Limited Lifespan of the Ad Hoc

Tribunals

The International Criminal Tribunal for the former Yugoslavia (ICTY)
and the International Criminal Tribunal for Rwanda (ICTR) were both

! Senior Legal Officer, Appeals Chamber, International Criminal Tribunal for the former Yugoslavia

(ICTY). Views expressed herein are solely those of the author and not of the ICTY or the United
Nations. The author thanks Robert Schaeffer for his helpful review of the draft submission of this
article. [pittmanth@gmail.com]
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created as ad hoc measures under Chapter VII of the UN Charter and

with the unspoken idea of a finite lifespan.? It is unclear how long
the ICTY and ICTR were supposed to last, as it was not entirely certain

whether, once established, they would even succeed.* The duration of

the Nuremberg and Tokyo tribunals were roughly one and two years’
duration, respectively,® but the desire for something other than ‘vic-
tor’s justice’ necessitated at minimum more procedural guarantees that
would necessarily lengthen trials of the ICTY and ICTR.

Perhaps it is best to deduce that there was no pressing concern with
the length of the mandates of theseTribunals, while their existence and
developing success was beginning to earn for the world community the
peace and security dividends sought by their establishment.?

By the new millennium, however, it became clear that these Tribu-
nals could not last forever. On the one hand, the first permanent inter-

national criminal court had been established. On the other, the Tribu-

nals themselves started to reflect upon their destiny. The first estimates
of likely completion dates were being communicated by the Tribunals
in the context of reporting on their activities. Due to the increased

workload and the need for additional resources, the Tribunals started

to set out the first tentative calendars for completion.®

2 SC Res. 808 (1993); SC Res. 827 (1993), preamble, x 11(2); SC Res. 955 (1994), preamble, x 11(1).

} P Hazan, Justice in a Time ofWar: The True Story Behind the International Criminal Tribunal for

the Former Yugoslavia (College Station: Texas A & M University Press, 2004), at 43/63.

K The International Military Tribunal (Nuremberg) convened 20 November 1945 and adjourned 1

October 1946. (This omits trials by the occupying powers in their respective zones under Control

Council Law No. 10). The International Military Tribunal for the Far East (Tokyo) convened 29

April 1946 and adjourned 12 November 1948.

> The role of the ICTY in the Dayton Agreement negotiations of November 1995 might serve as one
example. See R. Holbrooke, To End aWar (New York: Random House, 1998), at 90, 190 and 233.
o ‘In November 1999, the new President, the judges, the Registrar and the Chambers Legal Support

Service began to consider ways to permit the Tribunal to accomplish its mission more effectively

and to deal with its greatly increased workload. They concluded that the work of the Tribunal

2, could go on until 2016 if no change were to be made. In April 2000, at an extraordinary ple-

nary ::, they also considered several solutions, including holding some trials elsewhere, having

recourse to single-judge Chambers and creating an additional Chamber. In the end, the judges

advocated a more flexible two-tier solution which would accelerate pre-trial case management

through increased utilization of senior legal officers from Chambers and increase the Tribunal’s

trial capacity through the setting up of a pool of ad litem judges. This system should allow all the

accused to be tried without undue delay and theTribunal to accomplish its mission by about year

2007. Seventh annual report of the ICTY, 2007A/55/273-5/2000/777 (2000).
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Over time, developments in completion projections were typically
expressed in terms of three milestones: the end of all prosecutorial
investigations; the end of all first instance trials; and the date for com-
plete closure, corresponding to conclusion of all appeals from trial
judgments.” It might be a useful study at some point to track how
each of these projections was quantified, and on what basis each was
changed (usually by extension) over the course of time. Certainly now,
the Tribunals are required to explain any changes to the milestones,
even on a case-by-case basis, in their Completion Strategy reports to
the Security Council mandated by Resolution 1534 (2004).

2. Completion Strategies of the Ad Hoc Tribunals: From
Resolution 1329 to Resolution 1534

The first formal mention of the future closure of either tribunal was
in a 12 May 2000 letter from the President of the ICTY, Judge Claude
Jorda, to the UN Secretary-General Kofi Annan. The purpose of the let-
ter was to request the establishment of a pool of ad litem judges in the
ICTY and an increase in the number of judges in the common Appeals
Chamber of the ICTY and ICTR, in order to ‘expedite the conclusion
of their work at the earliest possible date’.® This was followed shortly
thereafter by a similar letter to the Secretary-General on 14 June 2000
from the President of the ICTR, Judge Navanethem Pillay.’

Less than 3 months later, on 5 December 2000, the Security Council
issued its first resolution addressing the completion of the two ad hoc
tribunals.” Noting with appreciation the efforts of the ICTY ‘to allow
competent organs of the United Nations to begin to form a relatively
exact idea of the length of the mandate of the Tribunal’, it requested
the Secretary-General submit as soon as possible, a ‘report containing

Eleventh annual report of the ICTY, A/59/215.5/2004/627 (2004), summary: ‘The Registrar con-
tinued to facilitate the implementation of the Tribunal’s strategy to accomplish its mandate by
2010, with the closing of investigations at the end of 2004, the closing of trials at the end of 2008
and of appeals at the end of 2010.”

A/55/382-5/2000/865 (2000), Annex I: Letter dated 12 May 2000 from the President of the ICTY
(attached ‘Current State of the International Tribunal for the Former Yugoslavia: future prospects
and reforms proposals’), Annex II: Letter dated 14 June 2000, from the President of the ICTR.
Ibid.

SC Res. 1329 (2000).
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an assessment and proposals regarding the date ending the temporal
jurisdiction” of the ICTY." With Resolution 1329 (2000), the Security
Council began to focus on three areas toward mandate finality that
would eventually emerge as the ‘completion strategy’ reform measures
of both tribunals, emphasizing improvement of the Rules of Procedures
and Evidence (i.e. the procedural ‘speeding up’ of trials); a preference

for trial of civilian, military and paramilitary leaders rather than minor
actors or so-called ‘little fish’;'? and suspension of indictments to allow
for national courts with concurrent jurisdiction to deal with particular

cases.”?

By 13 August 2001, Judge Jorda was able to inform the Security

Council and General Assembly that 34 states had responded to the in-
vitation of the Secretary-General for ICTY ad litem judge candidates by
submitting a total of 64 candidates when only 54 were required, reaf-

firming ‘the support of the international community for the completion

of its mission’.’* To hammer home the point, in his 27 November 2001

address to the UN General Assembly, Judge Jorda referred to complet-

ing the mission of the ICTY in various terms no less than eleven times.

[Flulfilment of the International Tribunal’s mission ... bring the mis-
sion you conferred on us to the swiftest possible conclusion ... without
which it could not fulfil its mission ... accomplishing our mission at

the earliest opportunity ... achieve the mission of the International Tri-

bunal within the intended timeframe ::: bringing our mission to a swift
close ... finish our mission as rapidly as possible ::: legal rules available
to them for fulfilling their mission ... so that they may accomplish their

mission ::: bring the end of our mission within sight ... fulfilling the

mission you conferred on us ... .5

Ibid., at preamble and x 6. The Report would be submitted in June 2002, infra note 20.

2 It bears repeating that ‘[tlalk of big fish and little fish implies that unless you are high on the scale

of authority you are not worth going after, and that’s an insult to the person whose family was

blown away by a little fish.” P. Wald, ‘Foreward: War Tales and War Trials’, 106

Michigan [ aw Review (April 2008) 901, at 916, note 70, citing P Ford, ‘How to Prosecute a War Cri-
me’, Christian Science Monitor, 13 March 2000, at 6 (quoting Brenda Hollis, Prosecutor, Special

Court for Sierra Leone, and former ICTY Prosecutor).
3 SC Res. 1329, supra note 9, preamble
Y Eighth annual report of the ICTY, A/56/352-S/2001/865 (2001), x 15.

5 Address by his Excellency, Judge Claude Jorda, President of the ICTY to the UN General Assemb-
ly, 26 November 2001, ICTY Press Release (‘26 November 2001 ICTY President Address’), The

Hague, 27 November 2001, available at http://www.icty.org/sid/7929 (visited 5 July 2011).
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It was not until 23 April 2002, however, in an ICTY press release
heralding the ‘Completion Strategy’ for the mandate of the Tribunal
that the enduring phrase was coined.'® The press release followed an
extraordinary plenary session of the ICTY Judges to consider a pre-
liminary report' submitted by the President, Prosecutor and Registrar
on the judicial status of the Tribunal and the prospects for referring
some of its cases to states of the former Yugoslavia for trial in domestic
courts, one of the emerging reform measures aimed at concluding the
mandate.'

The next significant development toward formation of a comple-
tion strategy was a 10 June 2002 letter from Judge Jorda to the Sec-
retary-General, for the purpose of informing the Security Council of
‘avenues of thought regarding the reforms to be undertaken for the
implementation of a referral process” - a process which would ad-
dress the latter two of the three focus areas of the Security Council for
the completion of the Tribunals’ mandates.”” An enclosure to the letter

Extraordinary Plenary Session of Tuesday 23 April 2002, ICTY Press Release (‘23 April 2002 Ext-
raordinary Plenary’), The Hague, 24 April 2002, available at http://www.icty.org/sid/8104 (visited
5 July 201D).

The author refers to the report as ‘preliminary’ since it was a stepping-stone in the process of
preparing a 27-page report ultimately submitted to the Security Council, infra note 20.
According to the 23 April 2002 Extraordinary Plenary, it was believed that the report’s proposals,
coupled with the addition of ad litem Judges, ‘should allow the Tribunal to complete its first
instance proceedings in 2008, provided that unimpeded access is granted to the Office of the
Prosecutor and to defence counsel for all their ongoing investigations, that all the current and
future accused are arrested without delay, and that those in the same indictments are brought in
at the same time’.

$/2002/678 (2002), Annex: Letter dated 10 June 2002 from the President of the ICTY, at 1.

The notion of a referral process was not a new one. An Expert Group appointed by the UN Sec-
retary-General at the request of the General Assembly for the purpose of evaluating the efficient
use of resources at the ad hoc tribunals (UN GA Res. 53/212 and 53/213, 18 December 1998),
noted as early as 11 November 1999, that Rule 11bis of the ICTY Rules of Procedure and evidence
(RPE) provided a ‘potentially useful mechanism in dealing with ... second-tier perpetrators as
the Office of the Prosecutor concentrates on leadership cases’, and in fact recommended that the
ICTR adopt a similar provision. Report of the Expert Group to Conduct a Review of the Effective
Operation and Functioning of the International Tribunal for the Former Yugoslavia and the Inter-
national Criminal Tribunal for Rwanda, S/2000/597, annex I, x 101. Current ad litem Judge Pedro
R. David (ICTY) was a member of the Expert Group. Likewise, as early as 6 October 2000, the
ICTY Prosecutor welcomed in a press release the notion of a division of labour between Tribunal
and national prosecutors based upon the level of the perpetrator. PR/P1.S./532-e, Statement by
Carla del Ponte, Prosecutor of the International Criminal Tribunal for the formerYugoslavia, 6
October 2000.
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contained a 27-page report prepared by the President, Prosecutor and

Registrar of the ICTY, highlighting the potential for ‘referral of certain

cases to national courts’, and it was in this long-awaited report that the

‘Tribunal’s completion strategy’ as such was first formalized.* The Sec-

retary-General’s 17 June 2002 accompanying letter to the President of
the Security Council summarized the measures believed necessary by

the ICTY in order to be in ‘position to achieve the objective of complet-
ing all trial activities at first instance by 2008’.21 These measures were

to concentrate on the ‘prosecution and trial of the highest-ranking po-
litical, military and paramilitary leaders’and to‘transfer cases involving

mid-level accused ::: to national courts for prosecution and trial’, with

the newly established State Court of Bosnia and Herzegovina deemed
to have ‘potential to be an appropriate forum to which it might refer
cases for prosecution and trial’.# If the Security Council’s endorsement

were to be given, the ICTY was prepared to amend its Rules of Proce-
dure and Evidence to facilitate referral of indicted cases.*

What followed was a formal statement by the President of the Se-

curity Council on 23 July 2002, endorsing the ICTY’s ‘broad strategy’
for the transfer of certain cases to competent national jurisdictions to
achieve its goal of completing all first instance trials by 2008.* Only
a few days later, Judge Jorda in a 26 July 2002 address to the Security
Council underscored the significance of acting expeditiously on the

strategy: It is of primary importance that we carry out the two main

components of our strategy ... to prosecute as a priority before the

International Tribunal, those presumed responsible for crimes which
most seriously violate international public order and to give certain

cases of lesser significance to the national courts. In fact, this is the

only way we will be able to honour the commitments we made to you
... to close the investigations around 2004 and finish the first instance

trials around 2008.%

2 §/2002/678, supra note 18, Annex Enclosure: Report on the Judicial Status of the International
Criminal Tribunal for the former Yugoslavia and the Prospects for Referring Certain Cases to

National Courts, June 2002 (‘June 2002 Report), x 8.
217 June 2002 SG Letter, at 1A2.

# Ibid., at 2. The amendment concerns Rule 11bis of the ICTY RPE. See text accompanying note

30, infra.
2 §/PRST/2002/21 (2002), Statement by the President of the Security Council, 23 July 2002.
» 26 November 2001 ICTY President Address, supra note 14.
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All the while, the ICTR was pursuing its related completion strate-
gy, and on 14 August 2002, the Security Council requested the Secre-
tary-General to make practical arrangements for the election as soon as
possible of 18 ad litem judges in order to enable the ICTR to ‘expedite
the conclusion of its work at the earliest possible date’. % Nearly a year
later, on 28 July 2003, the Secretary-General wrote to the President of
the Security Council requesting to split the positions of Prosecutor of
the ICTYand ICTR, so that they could be occupied by different people:

As the two Tribunals move towards implementing their respective
completion strategies, it [is] ... essential, in the interests of efficiency
and effectiveness, that each Tribunal have its own Prosecutor, who is
able to devote his or her entire energies and attention to the organiza-
tion, oversight, management and conduct of the outstanding investiga-
tions and prosecutions before that Tribunal.?”

With ICTY and ICTR implementation forging ahead, the Security
Council issued its first resolutions endorsing their ‘completions strat-
egies’ as such. Resolution 1503 (2003) was issued on 28 August 2003,
approximately 10 years after the ICTY’s creation.”® On 26 March 2004,
with the tenth anniversary of the ICTR approaching, the Security Coun-
cil issued Resolution 1534 (2004).” As to the ICTR, Resolution 1503
(2003) not only granted the Secretary-General’s request that the ICTR
have its own separate Prosecutor, it also urged the ICTR to ‘formalize a
detailed strategy, modelled on the ICTY Completion Strategy, to transfer
cases involving intermediate- and lower-rank accused to competent na-
tional jurisdictions’.?* For both Tribunals, it advanced the earlier focus

SC Res. 1431 (2002).

S/2003/766 (2003), Letter dated 28 July 2003 from the Secretary-General addressed to the Presi-
dent of the Security Council. At the time, Art. 15(3) ICTRSt. provided that the Prosecutor of the
ICTY serve also as Prosecutor of the ICTR. Although ‘efficiency and effectiveness’ were the formal
rationale for separate Prosecutors, the Secretary-General’s request followed a period of highly
contentious disagreement between Madame Prosecutor Carla del Ponte and Rwandan President
Paul Kagame concerning whether to investigate allegations of criminal

conduct yy the Rwandan Patriotic Front. C. del Ponte with C. Sudetic, Madame Prosecutor A Con-
frontations with Humanity’sWorst Criminals and the Culture of Impunity A a Memoir (New York:
Other Press, 2009), at 223-241.

SC Res. 1503 (2003).

SC Res. 1534 (2004).

SC Res. 1503, supra note 28, preamble and x 8.
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areas of Resolution 1329 (2000)*' beyond the reform measures stage
and into concrete calendar terms of ‘completing investigations by the
end of 2004, all trial activities at first instance by the end of 2008, and
all of its work in 2010’; and it was primarily to these self-imposed time
estimates that the Security Council referred in Resolution 1503 (2003)
as being the ‘ICTY Completion Strategy’, the ‘ICTR Completion Strate-
gy’, and jointly, the ‘Completion Strategies’.** Effectively, the definition
evolved over time from a form of describing the means to a clearer
identification of the ends. While Resolution 1503 called for progress
on several other fronts, including state cooperation in national juris-
diction capacity building, development and improvement of outreach
programmes, and apprehension of at-large indictees, * it’s most imme-
diate ‘completion strategy’ impact may have resulted from its call on
the donor community to support the creation of a war crimes chamber
within the State Court of Bosnia and Herzegovina which might receive
ICTY cases of lower- or intermediate-rank accused by means of refer-
ral.** Following Resolution 1534 - which served largely to buttress Res-
olution 1503% - the ICTYamended Rule 11bis of its Rules of Procedure
and Evidence to permit referral of those cases involving accused per-
sons who were the subject of a confirmed indictment and considered
appropriate for transfer to national jurisdictions in terms of the gravity
of the crimes charged and the level of responsibility of the accused.®

See text accompanying notes 9A12; supra.

SC Res. 1503, supra note 28, preamble and x 7.

Ihid., xx 174,

Ibid., x 5. The call to create this war crimes chamber must be read together with the Preamble
nexus between the ICTY Completion Strategy and its concentration on prosecution and trial of
‘the most senior leaders suspected of being most responsible for crimes within the ICTY’s juris-
diction and transferring cases involving those who may not bear this level of responsibility to
competent national jurisdictions, as appropriate, as well as the strengthening of the capacity of
such jurisdictions’.

SC Res. 1534, supra note 29, xx 4 and 5 pointedly called on each Tribunal to ‘concentrate on
the most senior leaders suspected of being most responsible for crimes’ and to determine which
cases should be ‘transferred to competent national jurisdictions’. The President of the Security
Council would later state that Resolution 1534 ‘emphasized the importance of fully implementing
the completion strategies’. S/PRST/2008/47 (2008), infra note 43.

The ‘Referral Bench’ assigned under the amended Rule 11bis looked not only to the gravity (or
seriousness) of the crimes charged in the indictment and the level of responsibility of the accu-
sed, but also to whether the authorities of the state concerned were able to ensure a fair trial and
not impose the death penalty.
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This referral process resulted in the transfer of eight cases involving 13
accused to national jurisdictions between 2005 and 2007, 10 accused of
whom were ultimately tried in the War Crimes Chamber in Bosnia and
Herzegovina.”’

Resolution 1534 (2004) also created an important reporting mecha-
nism by requesting assessments of each tribunal every 6 months ‘set-
ting out in detail the progress made towards implementation of the
Completion Strategy of the Tribunal, explaining what measures have
been taken to implement the Completion Strategy and what measures
remain to be taken’ by the President and Prosecutor.®

The unique contributions of the Office of the Prosecutor (OTP)
should not be understated with regard to the many developments and
processes highlighted above. Well before adoption of Resolution 1503
(2003), the OTP partnered itself with national prosecutors, particularly
in Bosnia and Herzegovina, where the majority of crimes under inves-
tigation and indictment had been committed. In a role intended pri-
marily to aid in freedom of movement within the country, the OTP was
tasked under the ‘Rules of the Road Agreement’ with reviewing wheth-
er arrest by national authorities was supported by evidence meeting
an international prima facie standard, and thereby vetting national war
crimes prosecutions.”” Following Resolution 1503 (2003), this responsi-
bility was transferred to national prosecutors as the OTP’s focus shifted
to ‘the most senior leaders suspected of being most responsible for
crimes within the ICTY’s jurisdiction’.” However, the Rule 11bis pro-

For comprehensive coverage of the ICTY referral process under Rule 11bis, see T. Blumenstock
and W, Pittman, ‘The Transfer of Cases Before the International Criminal Tribunal for the Former
Yugoslavia to Competent National Jurisdiction’, 2 Humanita«aes Volkerrecht - Informationsschrif-
ten (Journal of International Law of Peace and Armed Conflict) (2008) 106-115.

SC Res. 1534, supra note 29, x 6.

Rome Agreement, Agreed Measures, 18 February 1996, available at http://www.ohr.int/ohrdept/
hr-rol/thedept/war-crime-tr/default.asp?content_id 6093 (visited 5 July 2011). Art. 5, ‘Cooperation
on War Crimes and Respect for Human Rights’, contained: ‘Persons, other than those already
indicted by the International Tribunal, may be arrested and detained for serious violations of
international humanitarian law only pursuant to a previously issued order, warrant, or indictment
that has been reviewed and deemed consistent with international legal standards by the Interna-
tional Tribunal. Procedures will be developed for expeditious decision by the Tribunal and will
be effective immediately upon such action’.

SC Res. 1503, supra note 28, preamble.
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cess brought about a new OTP requirement of monitoring the national
court proceedings of the referred intermediate- and lower rank ac-
cused, which the Organization for Security and Cooperation in Europe
(OSCE) agreed to fulfil on its behalf.?" Additionally, the OTP began
the process of transferring collections of materials related to particular
un-indicted crimes (distinguished from Rules 11bis cases by the moni-
ker ‘Category 2’ cases) to national prosecutors, while providing a range
of support and assistance not the least of which is through responding
to specific Requests for Assistance by national courts and prosecutors
seeking investigative material and information.*

3. From Completion to Continuation: The Need to Establish
Some Sort of ‘Residual Mechanism’

The intervening time between Resolution 1534 on 26 March 2004
and the Secretary-General’s Report of 21 May 2009 (responding to the
Security Council’s Presidential Statement of 19 December 2008 on the
need to establish an ad hoc residual mechanism to carry out essential
functions after closure of the Tribunals®) was a period marked by un-
precedented tribunal activity.* It was also a period characterized by a
subtle shift in the approach of the tribunals from implementation of a
completion strategy per se to what ICTY President and Judge Fausto
Pocar termed a ‘continuation strategy’, with greater focus on capacity
building and partnership with the countries of the former Yugoslavia
(in order to bring long-term peace), as evidenced in his 4 June 2008
address to the Security Council.

Decision No. 673, Cooperation Between the Organization for Security and Cooperation in Europe
and the International Criminal Tribunal for the former Yugoslavia, 19 May 2005, at http://www.
osce.org/pc/14887 (visited 5 July 2011).

See generally D. Tolbert and A. Kontic. ‘The International Criminal Tribunal For The Former
Yugoslavia: Transitional Justice, The Transfer of Cases to National Courts, and Lessons for the
ICC, in C. Stahn and G. Sluiter (eds), The Emerging Practice of the International Criminal Court
(Leiden: Martinus Nijhoff Publishers, 2009) 135 - 162; and D. Orenlichter, That Someone Guilty
Be Punished - The Impact of the ICTY in Bosnia, Open Society Justice Initiative and Interna-
tional Center for Transitional Justice, 2010, available at http://ictj.org/publication/someone-gu-
ilty-be-punished-impact-icty-bosnia (visited 5 July 2011), at 108-126.

S/PRST/2008/47 (2008), 19 December 2008 Statement by the President of the Security Council
(‘19 December 2008 SC President Statement’).

By the time of its Sixteenth Annual Report (A/64/205A8/2009/394) in 2009, x 3, for example, the
ICTY’s three Trial Chambers were functioning at full capacity, running up to eight trials simulta-
neously in its three courtrooms.
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As T have often recalled, the Tribunal was never expected to try all
persons responsible for the atrocities committed during the conflict,
and there are in fact thousands of war crimes cases pending before
the courts of Bosnia and Herzegovina alone. In this perspective, one
should in fact view the so-called Completion Strategy as a strategy de-
vised to allow the continuation by domestic actors of those activities
that were initiated by the ICTY, as mandated by the Security Council.®

Judge Pocar’s point that in order for the rule of law to be embed-
ded in the post-conflict societies of the former Yugoslavia, the national
courts must continue the work began by the ICTY was to steer empha-
sis away from the completion strategy as the end in itself, and toward

the residual mechanism as one vehicle for facilitating assistance to the

national courts after the ad hoc tribunals had shut their doors.*

S/PV5904  (2008), available at  http://wwwsecuritycouncilreport.org/atf/cf/%7B65BF-
CF9B-6D27-4E9C-8CD3-CFOE4FFI0FF9% 7D/ICTR%208%20PV%205904.pdf. (visited 5 July 2011).
Already the previous year, both the ICTYand ICTR included for the first time in their completi-
on strategy reports some mention of a ‘residual mechanism’ with respect to their legacies. See
S/2007/283 (2007), Annex I, Assessment and Report of Judge Fausto Pocar, President of the ICTY
(‘15 May 2007 Completion Strategy Report), xx 34A35; S/2007/676 (2007), Letter

from the President of the ICTR with Enclosure: Completion Strategy Report, esp. x 18. Since 2004
and 2005, when the ‘legacy’ of the Tribunals was first introduced as a consideration into annual
reports (A/59/215.5/2004/627, ICTY Eleventh Annual Report, x 389: ‘The (Administrative Re-
cords Management) Unit also supports the Registrar’s legacy initiative, researching a variety of
issues that will continue beyond the Tribunal’s direct mandate’) and completion strategy reports
(8/2005/781, (2005), Annex I, ICTY 30 November 2005 Completion Strategy Report, x 50: ‘It is
crucial that the message and legacy of the Tribunal not be lost by a closing of its doors without
all remaining fugitives being tried.”), it was understood to mean both the ‘message’of the tribunal
(how it would be remembered with respect to ending impunity for serious violations of internati-
onal humanitarian law) and those ‘issues that will continuebeyond the Tribunal’s direct mandate’
(15 May 2007 Completion Strategy Report, ibid., x 34. The 15 May 2007 Completion Strategy
Report, under the heading ‘Legacy of the International Tribunal’, provides: ‘For over a year now,
the International Tribunal has focused attention on its legacy and most crucially on mechanisms
that will need to remain in place to dispose of residual issues once the International Tribunal
completes all trials and appeals on its docket’. It also refers to a Legacy Report provided to the
UN Office of the Legal Adviser in December 2005 and a follow-up report in April 2007), the latter
being the forerunner to the residual mechanism.

Addidonally, there was growing academic and NGO interest in the topics of the legacy and residual
functions of the Tribunals. See e.g., L. Johnson, ‘Closing an International Criminal TribunalWhile
Maintaining International Human Rights Standards and Excluding Impunity’, 99 American Jour-
nal of International Law (2005) 158A174; D. Tolbert, ‘The Ends of International Justice: Closing
Tribunals’, in 2007:Year of Assessment, Issues and Prospects at the Closing of the First Interna-
tional Tribunals (Forward), International Justice Tribune Series No. 2; E Pocar, ‘Completion or
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On 19 December 2008, the President of the Security Council issued
a statement marking the body’s first formal pronouncement of the need
for a residual mechanism:

The Security Council acknowledges the need to establish an ad hoc
mechanism to carry out a number of essential functions of the Tribu-
nals, including the trial of high-level fugitives, after the closure of the
Tribunals. In view of the substantially reduced nature of these residual
functions, this mechanism should be a small, temporary, and efficient
structure. Its functions and size will diminish over time."

The immediate context appeared to be a pragmatic one ¢ 2008 was
ending without the completion of all first instance trials:

The Security Council takes note of the presentations made on 12
December 2008 by the Presidents and Prosecutors of the Tribunals ...
on the implementation of the completion strategies. Noting with con-
cern that the deadline for completion of trial activities at first instance
has not been met and that the Tribunals have indicated that their work
is not likely to end in 2010, the Security Council emphasizes that trials
must be conducted by the Tribunals as quickly and efficiently as possi-
ble and expresses its determination to support their efforts toward the
completion of their work at the earliest date.®

This is not to say, however, that the Security Council’s acknowledge-

Continuation Strategy? Appraising Problems and Possible Developments in Building the Legacy
of the ICTY’, 6 Journal of International Criminal Justice (2008) 655A665; G. Oosthuizen and R.
Schaeffer, ‘Complete justice: Residual functions and potential residual mechanisms of the ICTY,
ICTR and SCSL’, 3 Hague Justice Journal (2008) 48167. In reference to an Expert Group meeting
he attended along with other ICTY officials, Judge Pocar identified the two key concerns of these
groups: ‘[tlhe structure of judicial mechanisms to remain in place

following the closing of the international courts and the administration of archives. The discussions
on residual judicial mechanisms focused on the necessary functions that must remain in place,
including: trials of fugitives; supervision and commutation of sentences of convicted persons;
review of cases; witness protection and monitoring of referred cases. The debate on the archives
of the International Tribunal focused on their accessibility to other courts and the general public,
particularly in the region of the former Yugoslavia.” See 15 May 2007 Completion Strategy Report,
ibid., x 35 (the Expert Group meeting, held in February 2007, was organized by the Faculty of
Law at the University of Western Ontario and the International

Cener for Transitional Justice and hosted by the Canadian Government).

19 December 2008 SC President Statement, supra note 43.

Ibid.
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ment of the need for a residual mechanism was linked to the Tribunals’
12 December 2008 presentations on the implementation of the comple-
tion strategies. Indeed, the Security Council expressed ‘appreciation to
its Informal Working Group on International Tribunals for its work to
date on the establishment of this mechanism, including through a thor-
ough examination of which functions of the Tribunals are necessary
for the administration of justice after their closure’.* Nonetheless, the
now-public revelation that the Tribunals’ work would be likely extend-
ing beyond 2010 made timely the Security Council’s pronouncement of
its new development, the purpose of which was to carry out a number
of essential functions of the Tribunals after their closure.

The 19 December 2008 Presidential Statement provided further in-
sight into the direction this residual mechanism was heading. Although
not expressly termed a ‘tribunal’, the mechanism would administer jus-
tice and conduct judicial proceedings to include the trial of high-level
fugitives.® Tts authority would derive from a Security Council Reso-
lution and from statutes and rules of procedure and evidence based
on those existing for the ICTY and the ICTR.> Tt would be ad hoc in
nature with functions and size that would diminish over time and its
structure was projected to be small, temporary and efficient. Looking
ahead, the Informal Working Group in International Tribunals was to
continue its efforts with a view to drafting as soon as possible appro-
priate instruments needed for the mechanism to perform the residual
functions of the Tribunals. To facilitate these efforts, the Secretary-Gen-
eral was asked to present a report on the administrative and budgetary
aspects of the options for possible locations of the Tribunals’ archives
and the seat of the residual mechanisms. (At this time it was yet to be
decided whether there would be more than one mechanism).

On 31 December 2008, a 19 December 2008 letter of the Chair of the
Working Group on International Tribunals to the President of the Se-

49

Ibid. Details on the progress of the InformalWorking Group on International Tribunals would be
revealed in a letter from its Chair to the President of the Security Council, infra note 52.

Ibid.

Ibid. It was recognized that the mechanism’s statute and rules of procedure and evidence would
require appropriate modification, and that the differing needs and circumstances of the two Tri-
bunals might require accommodation.
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curity Council was distributed,* providing insight into its organization
and activities, principally with respect to establishment of the residual
mechanism. As discussed further below, this letter will likely have value
later in interpreting the Mechanism Statute.>

In compliance with the Security Council request contained in the 19
December 2008 Presidential Statement, > the Secretary-General issued
a 60-page report on 21May 2009 covering administrative and budget-
ary aspects of the options for possible locations for the archives of the
ICTYand ICTR and the seat of the residual mechanism.>> It would be
this document upon which the Security Council would foremost rely in
later issuing its resolution establishing the International Residual Mech-
anism for Criminal Tribunals.>

In providing information regarding the location options for the ar-
chives and seat of the residual mechanism, it was necessary to delve
deep into the many substantive issues with respect to establishment
of a residual mechanism tribunal. While discussion continued on such
issues in the Security Council InformalWorking Group on the Interna-
tional Tribunals - the work of whom the Report was aimed at further-
ing” - there remained ‘many key areas where further decisions [welre
needed’.’® Although the Report sought to provide as much information
as possible, the Secretary-General warned that ‘[ulntil further decisions

S/2008/849 (2008), Letter dated 19 December 2008 from the Permanent Representative of Belgi-
um to the United Nations addressed to the President of the Security Council.

See text accompanying infra note 63.

19 December 2008 SC President Statement, supra note 43.

$/2009/258 (2009), 21May 2009, Report of the Secretary-General on the administrative and bud-
getary aspects of the options for possible locations for the archives of the International Tribunal
for the FormerYugoslavia and the International Criminal Tribunal for Rwanda and the seat of the
residual mechanism(s) for the Tribunals (‘21 May 2009 SG Report’). The report was to include
the availability of suitable premises for the conduct of judicial proceedings by the mechanism(s),
with particular emphasis on locations where the United Nations has an existing presence.

SC Res. 1966 (2010), infra note 66.

21 May 2009 SG Report, supra note 55, X 5.

Ibid., at x 2. It was further clarified in x 6 that the Working Group is ‘an informal body, which
consists of the legal advisers of the members of the Council, is not itself a decision-making entity,
but conducts substantive consideration of the issues, and will ultimately make recommendations
to the Council’; and in x 7 that the working group was ‘informed by a number of non-papers on
the potential residual functions produced by the Chairman, with the assistance of the Office of
Legal Affairs, and with input by the Tribunals’.

110



The Road to the Establishment of the International Residual Mechanism for Criminal Tribunals SUC VE CEZA 2014 SAYL: 1-2

are taken, any estimates of administrative and budgetary implications
are necessarily speculative and preliminary and cannot be validated’.”
To assist in the decision-making process, the Report identified key ar-
eas requiring Security Council decisions, particularly on which poten-
tial residual functions were to be transferred to the residual mechanism
trial of fugitives; trial of contempt cases; protection of witnesses; review
of judgements; referral of cases to national jurisdictions; supervision of
enforcement of sentences; assistance to national authorities and man-
agement of the archives.” It then provided illustrative examples of a
possible mechanism or mechanisms to arrive at ‘very tentative rough
estimates’ of the staffing requirements and costs, as well as information
regarding the feasibility and costs of potential locations for the mecha-
nism and/or archives.®!

Contextually, agreement among theWorking Group members was
limited to a residual mechanism with a trial capacity based on a roster
of judges; that it be small, and efficient, and made up of a small staff
reflective of reduced functions following completion of the work of the
Tribunals; and to a lesser extent, that its statute be based on amended
ICTY and ICTR statutes.®* The key issues to be decided on the basis of
the Report’s discussion were

which of the potential residual functions should be transferred to
the residual mechanism(s); whether there should be one mechanism or
two, and the related question of its (their) location;

whether the resolution should determine a specific date on which
the mechanism(s) will commence functioning, or whether that date
should be determined later in the light of the progress of the Tribunals
towards completion;

whether the jurisdiction of the mechanism(s) should extend to all
fugitive indictees at the date of closure of the Tribunals, or only to a
limited list of such indictees, and, if the latter, how to ensure that there
is no impunity for the remaining indictees;

59

60

61

62

Ibid., at x 2.
Ibid., at xx 13-59.
Ibid., at x 3.
Ibid., at x 7.
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whether the mechanism(s) should have authority to refer further

cases to national jurisdictions, and whether it (they) should have au-
thority to revoke such referrals, or any referrals previously made by the

Tribunals; what the structure of the mechanism(s) should be, including

whether the judges on the roster(s) of the mechanism(s) should be
chosen from the permanent and ad litem judges of the Tribunals, and
whether the roster(s) should be supplemented by election and/or ap-
pointment by the Secretary-General; and

where the archives should be located, including whether they

should be co-located with the mechanism(s).%

Without addressing each of the above issues here, it can probably
best be said that the report’s value in the future, much like that of the
19 December 2008 letter of the Chair of theWorking Group‘which set
out the main elements of the Working Group’s discussions and conclu-

sions at that stage’,** will be as travaux preparatoires for the Mecha-

nism’s Statute. For example (ahead of the next section), Article 1(1) of

the Statute provides, inter alia, that the Mechanism shall continue the
‘rights and obligations” of the ICTY and the ICTR. Only by way of the
report, paragraph 100, do we understand from where this language
was derived:

There has been discussion in the Working Group of the residual
mechanism(s) continuing the Tribunals’ ‘rights and obligations’. Such
reference in the eventual Security Council resolution establishing the
mechanism(s) would assist in clarifying that the mechanism(s) would
take on the Tribunals’ rights and obligations under bilateral agreements

with States, and contractual and other such rights and obligations, but

would not be sufficient to ensure the continuity of the jurisdiction of
the Tribunals. It would be advisable for the Council to make this con-

tinuity of jurisdiction between the Tribunals and the residual mecha-
nism(s) explicit in its eventual resolution. Basing the statutes of the
mechanism(s) on amended ICTYand ICTR statutes may also contribute
to making clear this continuity of jurisdiction.®

% Ibid., at x 8.
o Ibid., at x 6; S/2008/849, supra note 52.
% Ibid., at x 100 (footnote omitted).
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4. Main Features of the International Residual Mechanism
for Criminal Tribunals

All of the previous efforts culminated in the issuance by the Security
Council on 22 December 2010 of Resolution 1966, not only estab-
lishing the International Residual Mechanism for Criminal Tribunals
(‘IRMCT or ‘Mechanism’®) and its two branches (one for the ICTY;
one for the ICTR), but also adopting its statute and making it (and the
Statutes of the ICTY and ICTR) subject to specific transitional arrange-
ments® in detailed annexes.

Several key dates are set forth in the Resolution text. The Secre-
tary-General is to submit draft Rules of Procedure and Evidence and
initiate the procedures for selecting the roster of judges of the Mech-
anism no later than 30 June 2011.” The commencement dates of the
two branches are 1 July 2012 (branch for the ICTR) and 1 July 2013
(branch for the ICTY).”” The Mechanism is to operate for an initial
period of four years from the first commencement date, and thereafter
continue to operate for subsequent periods of two years following re-
view, unless the Security Council decides otherwise.”" The ICTY and

SC Res. 1966 (2010), 22 December 2010.

The International Residual Mechanism for Criminal Tribunals is referred to by its acronym (IRM-
CT) in the title of the Annex, but as the ‘Mechanism’ within the body of the Statute and hereinaf-
ter in the text.

The ‘Transitional Arrangements’ in Annex 2 of SC Res. 19606 are not covered herein, but themsel-
ves comprise seven Articles covering: Trial Proceedings; Appeals Proceedings; Review Procee-
dings; Contempt of Court and False Testimony; Protection of Victims and Witnesses; Coordinated
Transition of other Functions and Transitional Arrangements for the President, Judges, Prosecu-
tor, Registrar and Staff.

SC Res. 1966, supra note 66, xx 5 and 13. The schedule for adoption of the RPE is as follows: ‘In
cooperation with the Office of Legal Affairs, the International Tribunal for the Former Yugoslavia
and International Criminal Tribunal for Rwanda have commenced a massive Project to prepare
draft rules of procedure and evidence to be adopted by the Residual Mechanism.

sage 1 of this project has commenced and will conclude with the creation of a single, first draft
of the rules. Stage 2 will entail the Judges, Prosecutions, Registries and Associations of Defence
Council [sic] of both Tribunals commenting upon the draft and these comments being harmoni-
zed into a second draft of the rules. Stage 3 will involve the Presidents of the Tribunals agreeing
upon the draft and then remitting it to the Office of Legal Affairs’. $/2011/316 (2011), Annex I:
ICTY 12 May 2011 Completion Strategy Report, x 99.

SC Res. 1966, supra note 66, at x 1.

Ibid., at x 7.
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the ICTR are to take all possible measures to expeditiously complete all
their remaining work no later than 31 December 2014.7

Annex 1 to Resolution 1966 contains the ‘Statute of the International
Residual Mechanism for Criminal Tribunals (IRMCT)’,”® consisting of a
Preamble and 32 Articles, which largely tracks the Statutes of the ICTY
and ICTR in terms of order and substance. What follows is a description
of the main features of the Mechanism Statute by means of comparing
its developments to the long-standing framework common to the Stat-
utes of the ICTYand ICTR.

The Preamble provides that the Mechanism, like the ICTYand ICTR,
is established by the Security Council acting under Chapter VII of the
UN Charter. Its purpose is to ‘carry out residual functions’ of the IC-
TYand ICTR.” The competence of the Mechanism is neatly condensed
into Article 1(1) as continuing unaltered ‘the material, territorial, tempo-
ral and personal jurisdiction of the ICTY and the ICTR as set out in
Articles 1A8 of the ICTY Statute” and Articles 1A7 of the ICTR Statute,”
which includes the core crimes and modes of responsibility applicable
to each tribunal. Article 1(2) draws upon Security Council Resolution
1503 (2003) in empowering the Mechanism to prosecute ‘persons in-
dicted by the ICTYor the ICTR who are among the most senior leaders
suspected of being most responsible’ for the crimes covered in para-
graph 1(1), considering the gravity of the crimes charged and the level

72 Ibid., at x 3.

73 Ibid., at Annexe 1: Statute of the International Residual Mechanism for Criminal Tribunals (here-
inafter IRMCTSt.” in the notes and as ‘Mechanism Statute’ in the text) and Annex 2: Transitional
Arrangements

" Preamble and Art. 2 IRMCTSt.: Functions of the Mechanism ¢ ‘The Mechanism shall continue
the functions of the ICTYand of the ICTR, as set out in the present Statute (‘residual functions’),
during the period of its operation’.

7 Art. 1(1) IRMCTSt.

70 Arts 1A8 ICTYSt. These Arts cover Art. 1: Competence of the International Tribunal; Art. 2: Grave

breaches of the Geneva Conventions of 1949; Art. 3: Violations of the laws or customs of war;

Art. 4: Genocide; Art. 5: Crimes against humanity; Art. 6: Personal jurisdiction; Art. 7: Individual

criminal responsibility and Art. 8: Territorial and temporal jurisdiction.

Arts 177 ICTRSt. These Arts cover Art. 1: Competence of the International Tribunal for Rwanda;

Art. 2: Genocide; Art. 3: Crimes against Humanity; Art. 4: Violations of Art. 3 Common to the

Geneva Conventions and of Additional Protocol II; Art. 5: Personal Jurisdiction; Art. 6: Individual

Criminal Responsibility and Art. 7: Territorial and Temporal Jurisdiction.
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of responsibility of the accused.”™ At the same time, Article 1(3) grants
the Mechanism authority to prosecute persons indicted by the ICTY or
the ICTR who are not among the most senior leaders, provided that it
may do so only after exhausting all reasonable efforts to refer the case
to national authorities for prosecution under Article 6 below.

A wholly new development from the ad hoc tribunal statutes is the
power to prosecute the crimes of contempt and false testimony under
Articles 1(4)(a) and (b), respectively. The crimes cover not only know-
ing and wilful interference with the administration of justice or false
testimony before the Mechanism itself, but also the Tribunals. Presently,
these crimes are investigated and prosecuted at the ICTY and ICTR on
the basis on Rules of Procedure and Evidence.” Before proceeding to
try such persons, however, the Mechanism must first consider referring
the case to state authorities, taking into account the interests of justice
and expediency.®

To ensure that jurisdictional competence is not widened by prose-
cutorial/judicial fiat, Article 1(5) provides that the Mechanism shall not
have the power to issue any new indictments against persons other
than those covered by Article 1.

Article 3 provides that the Mechanism shall have two structural
branches, one for the ICTY with its seat in The Hague and one for
the ICTR with its seat in Arusha.®! The organization of the Mechanism
consists of a Prosecutor and Registry common to both branches, with
the Chambers organ comprised of a common Appeals Chamber and a
single Trial Chamber for each branch.®

The Mechanism and national courts have concurrent jurisdiction to
prosecute persons covered by Article 1 of the Statute,® with the Mech-

80

81

82

83

SC Res. 1503, supra note 28.

Art. 77 ICTYSt.; Art. 77 ICTRSt.

In accordance with Art. 6 IRMCTSt.

Art. 31 ICTYSt., dictates its seat as being in The Hague, whereas SC Res. 977 (1995) designates
Arusha as the seat of the ICTR.

Art. 4 IRMCTSt. Compare Art. 4(a) to the three trial chambers authorized respectively under Art.
11(a) ICTYSt. and Art. 10(a) ICTRS.

Art. 5(1) IRMCTSt. Compare Art. 9 ICTYSt. and Art. 10 ICTRSt.
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anism having primacy over national courts.®® However, the discretion
of the Mechanism to formally request national courts to defer to its
competence at any stage of the procedure is explicitly limited to cases
involving persons under Article 1(2) who are among the ‘most senior
leaders suspected of being most responsible’ for crimes within the ju-
risdiction of the Mechanism.®

Article 6 embodies what is Rule 11bis under the Rules and Proce-
dure of Evidence at the ICTYand ICTR into the Statute of the Mecha-
nism, providing a basis for referral of certain cases to national jurisdic-
tions.* The Mechanism is empowered to refer cases involving persons
indicted by the ICTY or the ICTR who are not among the most senior
leaders under Article 1(3) and indeed is required to ‘undertake every
effort’ to do so ¢ as well as to refer cases involving persons charged
with the crimes of contempt and false testimony under Articles 1(4).%
The Mechanism’s referral process, set forth in Article 6(2)A(6), is largely
consistent with that found in Rule 11bis(A), (C), (B), (D)(4) and (F), re-
spectively, of the ICTY Statute. For example, in both Article 6(3) of the
Statute of IRMCT and Rule 11bis(C) of the ICTY Rules of Procedure and
Evidence, the trial chamber in determining whether to refer a specific
case, ‘shall, consistent with Security Council resolution 1534 (2004),
consider the gravity of the crimes charged and the level of responsibil-
ity of the accused’.®® One new development, found in Article 6(5), is
the abandonment of discretionary monitoring of cases referred to na-
tional jurisdictions in favour of a mandatory scheme, which relies upon
the assistance of international and regional organizations and bodies.

The legal principle of non bis in idem applies in the Mechanism
Statute under Article 7, just as it does in the ICTY Statute Article 10
and ICTR Statute Article 9 with respect to its application in cases of
trial before a national court following trial by the ICTY, the ICTR or

Art. 5(2) TRMCTSt.

Provided that it is also in accordance with the IRMCTSt. ‘and the Rules of Procedure and Evidence
of the Mechanism’: Art. 5(2) IRMCTSt.

Supra text accompanying notes 36 and 37.

Art. 6(1) IRMCTSt.

Although SC Res. 1534 addressed both the ICTYand ICTR, Rule 11bis under the ICTR RPE was not
amended to cite the Resolution, and in other respects is an abbreviated version of that contained
in the ICTY RPE.
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the Mechanism,® or in cases tried by the Mechanism following trial
before a national court.”” Articles 8A12 of the Mechanism Statute ad-
dress the roster, qualification and election of Judges, the appointment
of a President, and the assignment of Judges and composition of the
Chambers. Article 8 provides that the Mechanism shall have a roster of
25 independent judges, not more than two of whom may be nationals
of the same state.” This is a departure from the ICTYand ICTR stat-
utes in three ways: (1) the roster system of judges who function on a
per diem basis” vis-a’-vis the appointment of permanent and ad litem
judges;” (2) the specific number of judges (25 judges as opposed to
16 permanent judges supplemented by either 9 or 12 ad litem judges®)
and (3) the increase from one to two in the number of judges who may
be nationals of a given state.”” Apart from the President, who shall be
present full-time at either seat of the branches of the Mechanism,” the
remaining judges function only at the request of the President and to
the extent possible, may do so remotely.””

In determining qualifications of judges, ‘[plarticular account shall be
taken of experience as judges of the ICTY or the ICTR.*® The judges
of the Mechanism are elected by the UN General Assembly from a list
submitted by the Security Council, which is formed upon receipt of
nominees forwarded by states at the invitation of the Secretary-Gen-
eral.” The term of appointment is four years and judges are eligible
for reappointment by the Secretary-General after consultation with the

89
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91

93

94

96

97

98

99

Art. 7(1) IRMCTSt.

Art. 7(2) and (3) IRMCTSt.

Art. 8(1) IRMCTSt.

Art. 8(4) IRMCTSt. provides that the judges of the Mechanism receive remuneration for each day
on which they exercise their functions, and not simply for being on the roster.

Arts 12(1) and 11(1) of the ICTYand ICTR Statutes, respectively.

Art.12(1) ICTYSt. permits a maximum of 12 ad litem judges at any one time. Art.11(1) ICTRSt.
permits only nine.

Arts 12(1) and 11(1) of the ICTYand ICTR Statutes, respectively. See also Art. 10(d) IRMCTSt.
Art. 11 IRMCTSt.

Art. 8(3) IRMCTSt.

Art. 9(1) IRMCTSt. Additionally, Art. 10(2) expresses a similar preference for persons with ex-
perience as judges of the ICTY and ICTR in the context of the Secretary-General’s invitation for
judicial nominees.

Art. 10(1) IRMCTSL.
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100

102

103

104

106

Presidents of the Security Council and of the General Assembly.'™ In a
departure from the ICTY and ICTR Statutes, the President of the Mech-
anism is appointed by the Secretary-General rather than elected by the
(permanent) judges from among their number.'"

Article 12 of the Mechanism Statute introduces some new develop-
ments in comparison to the assignment of judges and composition of
Chambers at the ICTY and ICTR. First is the use of what the Mechanism
Statute refers to as a ‘Single Judge* to deal with all judicial matters
apart from the trial or referral consideration of a case brought under
Article 1(2) or 1(3) of the Statute.'™ This means that a lone judge, rather
than a Chamber of three, will try all cases involving crimes other than
the core crimes of war crimes, genocide and crimes against humanity;
in other words, all cases involving contempt and false testimony.'*
Further, in the event of an appeal against a decision by a Single Judge,
the Appeals Chamber shall be composed of three, rather than five,
judges.'”

The article requiring adoption of Rules of Procedure and Evidence
by the judges of the Mechanism contains three new provisions over
the statutes of the ICTYand ICTR.! First, it permits Amendments of
the Rules to be decided remotely by the judges of the Mechanism by
written procedure, as opposed to being decided in a plenary meeting,
without regard to unanimity.!” Secondly, the Rules and any amend-

Art. 10(3) IRMCTSt. Comparatively, see Arts 13bis/13ter and 12bis/12ter of the ICTYand ICTR
Statutes, respectively.

Art. 11(1) IRMCTSt.; Arts 14(1) and 13(1) of the ICTYand ICTR Statutes, respectively.

On a humorous note, ‘Single’ refers to the solitary nature of the judicial function to be performed,
and not to the marital status of the judge concerned.

Art. 12(1) IRMCTSt.

Art. 12(1) IRMCTSt., which explicitly includes ‘trials pursuant to para. 4 of Article 1 of this Statu-
te’as being within the circumstances under which a Single Judge would function.

Art. 12(3) IRMCTSt. By comparison, Arts 12(3) and 11(3) of the ICTY and ICTR Statutes, res-
pectively, provide that the Appeals Chamber ‘shall, for each appeal, be composed of five of its
members’.

Art. 13 IRMCTSt. All three statutes share a common requirement that RPE are to govern ‘the con-
duct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the
protection of victims and witnesses and other appropriate matters’. Compare Art. 13(1) IRMCTSt.
with Arts 15 and 14 ICTYand ICTR statutes, respectively.

Art. 13(2) IRMCTSt. Contrast with Rule 6(A) and (B) of the ICTY RPE, which requires a plenary
meeting of the Judges to amend the Rules unless unanimously approved by the permanent Jud-
ges
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ments thereto take effect upon adoption by the judges of the Mecha-
nism unless the Security Council decides otherwise, an exception pre-
viously unexpressed in the Statutes or Rules of Procedure and Evidence
of the ICTY or ICTR.'® Thirdly, the Rules must be consistent with the
Statute, a likewise silent condition in the Statutes or Rules of the ICTY
and ICTR.'®

Articles 14 and 15 of the Mechanism Statute concern the Prosecutor
and Registry organs and followArticles 16 and 17 of the ICTY Statute
and Articles 15 and 16 of the ICTR Statute with few changes. We have
already seen that the Mechanism consists of a Prosecutor and Regis-
try common to both branches. The Prosecutor and Registrar are to be
present at either seat of the branches of the Mechanism as necessary to
exercise his or her functions, and each organ is additionally staffed by
an officer in charge at the seat of each branch of the Mechanism and
such other qualified staff as may be required.’® The Prosecutor and
Registry are to retain a small number of staff commensurate with the
reduced functions of the Mechanism, and to maintain a roster of qual-
ified potential staff to enable it to recruit rapidly as may be required to
perform its functions. Similar to judicial nominees, a preference exists
for persons with experience at the ICTYand ICTR.'"!

Article 16 grants the Prosecutor power to conduct investigations
against persons covered byArticle 1 of the Mechanism Statute; however,
it is expressly provided that the Prosecutor has no power to prepare
new indictments against persons other than those covered by Article
1.12 The corollary of this latter constraint appears to say that the Pros-
ecutor may prepare new indictments against previous indictees of the
ICTY and ICTR - presumably only those still awaiting trial - but against
no one else save those involving contempt or false testimony.'*?

108
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Art. 13(3) IRMCTSt.; Arts 15 and 14 of ICTYand ICTR statutes, respectively; Rules 1 and 6(D) of
the ICTY RPE and Rules 1 and 6(C) of the ICTR RPE.

Art. 13(4) IRMCTSt.

Arts14(3) and15(2) IRMCTSt.

Arts 14(5) and 15(4) IRMCTSt.

Art. 16(1) IRMCTSt.

Art. 1(2)M(4) IRMCTSt., See also Art. 1(5): ‘The Mechanism shall not have the power to issue any
new indictments against persons other than those covered by this Article.’
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Articles 17-23, which address review of the indictment; commence-
ment and conduct of trial proceedings; rights of the accused; protection
of victims and witnesses; judgements; penalties and appellate proceed-
ings, remain largely the same as Articles 19A25 of the ICTY Statute and
Articles 18124 of the ICTR Statute except, for example, changes due
to substitution of ‘Mechanism’ for the tribunal concerned or reference
to the function of the Single Judge.!' However, Article 22, concerning
penalties, sets forth a term of imprisonment not exceeding seven years,
or a fine to be determined in the Rules of Procedures and Evidence,
or both, for conviction of the crimes of contempt or false testimony.'*®

Articles 24A26 dictate the post-appeal process of review proceed-
ings; enforcement of sentences and pardon or commutation of sen-
tences. With respect to review proceedings, Article 24 provides a new
development in allowing the Prosecutor to submit an application for
review of the judgement within one year from the day that the final
judgement was pronounced. The Chamber shall only review the judge-
ment if after a preliminary examination a majority of judges of the
Chamber agree that the new fact, if proved, could have been a decisive
factor in reaching a decision. This development is based upon Rules
119 and 120 of the ICTYand ICTR Rules of Procedure and Evidence,
respectively. ¢ Article 25 of the Mechanism Statute, governing sentence
enforcement, contains a new provision empowering the Mechanism
with supervision over the enforcement of sentences pronounced by
the ICTY, ICTR or the Mechanism, including the implementation of
sentence enforcement agreements earlier entered into.'"”

Articles 27A32 concern several important Registry functions contain-
ing a few wholly new developments in the Mechanism Statute over

Such as in Art. 18(1) and (2) IRMCTSt.

Art. 22(1) IRMCTSt. The maximum penalty for contempt under the ICTY RPE, Art. 77(G), is seven
years imprisonment or E10,000 fine or both, and under the ICTR RPE, Art. 77(G), is five years or
US$10,000 fine or both.

ICTY RPE, Rule 119(A), provides in part that where a‘new fact has been discovered which was
not known to the moving party at the time of the proceedings before a Trial Chamber or the
Appeals Chamber, and could not have been discovered through the exercise of due diligence,
the defence or, within one year after the final judgement has been pronounced, the Prosecutor,
may make a motion to that Chamber for review of the judgement’.

Art. 25(2) IRMCTSt.
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the ICTY and ICTR Statutes. The functions include management of the
archives; cooperation and judicial assistance; the status, privileges and
immunities of the Mechanism; expenses of the Mechanism; working
languages and reports. Chief among these new developments is Article
27, concerning management of the archives of the ICTY, ICTR and the
Mechanism. Like Article 6, which addresses referral of cases to national
jurisdictions, Article 27 is an entirely new statutory provision relative to
the ICTY and ICTR Statutes. Unlike Article 6, it does not have a basis in
the Rules of Procedure and Evidence of either ad hoc tribunal. For this
reason, it is worth setting it out in full.

Article 27: Management of the Archives

(1) Without prejudice to any prior conditions stipulated by, or ar-
rangements with, the providers of information and documents, the ar-
chives of the ICTY, the ICTR and the Mechanism shall remain the prop-
erty of the United Nations. These archives shall be inviolable wherever
located pursuant to Section 4 of the Convention on the Privileges and
Immunities of the United Nations of 13 February 1946.

(2) The Mechanism shall be responsible for the management, in-
cluding preservation and access, of these archives. The archives of the
ICTYand the ICTR shall be co-located with the respective branches of
the Mechanism.

(3) In managing access to these archives, the Mechanism shall en-
sure the continued protection of confidential information, including
information concerning protected witnesses, and information provided
on a confidential basis. For this purpose, the Mechanism shall imple-
ment an information security and access regime, including for the clas-
sification and declassification as appropriate of the archives.

Article 27 serves as an example of remaining work to be done, for
example, with respect to the implementation of an information and
access regime, including for the classification and declassification of

the archives.!'®

New developments in the areas covered by the remainder of the

115 In this regard, the Mechanism will likely be aided by reference to ST/SGB/2007/6 (2007), 12 Feb-
ruary 2007, Secretary-General’s bulletin on ‘Information sensitivity, classification and handling’.
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Mechanism Statute are found in Articles 28, 29 and 32. Article 28, which
covers cooperation and judicial assistance provides that states shall
cooperate with the Mechanism in the investigation and prosecution of
persons covered by Article 1 of this Statute, which includes the crimes
of contempt and false testimony, heretofore not expressly the subject
of mandatory cooperation.'” Further, Article 28(3) newly provides that
the Mechanism shall respond to requests for assistance from national
authorities in relation to investigation, prosecution and trial of those
responsible for serious violations of international humanitarian law in
the countries of former Yugoslavia and Rwanda, including, where ap-
propriate, providing assistance in tracking fugitives whose cases have
been referred to national authorities by the ICTY, the ICTR or the Mech-
anism.'®

Article 29, governing the status, privileges and immunities of the
mechanism, deals with the issue of rostered judges who do not serve
full-time by providing that they ‘shall enjoy the same privileges and
immunities, exemptions and facilities when engaged on the business of
the Mechanism’.'*! This Article also newly covers privileges and immu-
nities applicable to Defence counsel under certain conditions.'*

Finally, Article 32 imposes a semi-annual reporting obligation on the
President and Prosecutor of the Mechanism to the Security Council not
previously set forth in the ICTYor ICTR Statutes.'?

5. Conclusion

The establishment of the IMCRT is, of course, not the end of the
matter. There are a number of issues to be worked out in the early
phase of any tribunal, and a ‘residual mechanism’ tribunal will be no

19 Art. 28(1) IRMCTSt.

120 Art. 28(3) IRMCTSt

121 Art. 29(2) IRMCTSt.

122 Art. 29(4) IRMCTSt. The privileges and immunities apply when Defence counsel holds‘a certifi-
cate that he or she has been admitted as counsel by the Mechanism and when performing their

5 5 &5

official functions, and after prior notification by the Mechanism to the receiving State of their
mission, arrival and final departure’.

123 Art. 32(2) IRMCTSt. The ICTY and ICTR are under obligations to file an annual report, although
both Tribunals must file a semi-annual completion strategy report pursuant to SC Res. 1534. Supra
text accompanying note 37-38.
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exception. However, it will have the distinct advantage of being parent-
ed by two long-running and successful ad hoc Tribunals, whose task
it already is to ensure a coordinated transition of functions. Looking
ahead, there is much work to be done in arriving at a commencement
date for each respective branch of the Mechanism, including selection
of Judges, Prosecutor and Registrar, as well as staff members; adoption
of Rules of Procedure and Evidence (a task led by the UN Office of Le-
gal Affairs, of which a first draft proposal was expected to be submitted
by the Secretary-General to the Security Council on 30 June 2011, but
as of the time of finalizing this article it had been delayed and a text
is not yet available) and implementation of an information and access
regime for the archives. Provided all goes well in the handover and the
Mechanism generates its own successful record, the meaning of ‘lega-
¢y’ of the ad hoc tribunals may come full circle to be understood once
again in its initial two-fold sense: as both a message of how each tribu-
nal will be remembered, as well as its residual functions connotation.
For the sake of the national jurisdictions who continue the work of the
ICTYand ICTR over the years ahead, let us hope for the successful op-
eration of the Mechanism.
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